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United States Court of Appeals for the 
District of Columbia 


A In the District Court of the United States for the 

District of Columbia 

No. 8695S At Law 

Joseph A. Pessagno, Plaintiff, 

v. 

Regal Cleaners and Dyers, Inc., a body corporate, 

Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed February 6-1936 

In the Supreme Court of the District of Columbia 
At Law No. 86958 

Joseph A. Pessagno, 307 Seventh Street, N. W., 
Washington, D. C., Plaintiff. 

v. 

Regal Cleaners and Dyers, Inc., a body corporate, 612 M 
Street, S. W., Washington, D. C., Defendant. 

The plaintiff, Joseph A. Pessagno, sues the defendant, 
Regal Cleaners and Dyers, Inc., a body corporate, having 
agents and doing business in the District or Columbia, for 
that, heretofore to wit, on November 12, 1935 and for some 
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time prior thereto, the said defendant was engaged in the 
cleaning and dyeing business in the District of Columbia 
and in the course of its said business owned, maintained and 
operated certain automobile trucks, by its agents, for the 
purpose of calling for, delivering and transporting gar¬ 
ments and materials, and for that, on the date aforesaid, 
one of the said automobile trucks owned and operated by 
said defendant, by its agent, in the course of defendant’s 
business, was being propelled by said defendant’s agent in 
a northerly direction on Seventh Street, Northwest, in the 
District of Columbia, near its intersection with D Street, 
Northwest, and at the time and place aforesaid, the plain¬ 
tiff, while himself in the exercise of due care, was walking 
across Seventh Street, from to wit, the east to the west curb 
thereof; 

Whereupon it became and was the duty of said defen¬ 
dant, by said agent, to exercise reasonable care in the oper¬ 
ation of said automobile truck so as not to cause in- 
2 jury to pedestrians, including said plaintiff, by rea¬ 
son of the negligent operation of said automobile 

truck; 

Yet the said defendant, by its agent, at the time and place 
aforesaid, not regarding its duty in the premises, but care¬ 
lessly neglecting the same, did propel and operate its said 
automobile truck with bad brakes and without equipping it 
with adequate or proper of workable brakes to control said 
automobile truck, without inspecting and repairing said 
brakes seasonably and properly, without using or applying 
said brakes seasonably, properly and carefully as required 
by law, and without keeping a proper lookout and without 
having said automobile truck under reasonable and proper 
control, without giving due warning of its approach, at a 
fast rate of speed, without keeping said automobile from 
skidding and without stopping said automobile truck before 
colliding with said plaintiff, when, by the exercise of rea¬ 
sonable care, said defendant’s agent saw or should have 
seen said plaintiff in time to have avoided said collision, by 
the exercise of due care; 

By reason of the negligence of the defendant, by its 
agent, as aforesaid, said plaintiff was struck with great 
force by defendant’s automobile truck and hurled a great 
distance through the air and to the ground, whereby he sus- 
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tained a great shock, a severe laceration of the scalp reach¬ 
ing in depth to the skull running from a point immediately 
back of his left ear, across the top of his head and down to a 
point just above the left eye, with permanent scars, causing 
permanent disfigurement of the head, forehead and left 
eye, ecchymosis of both eyelids and conjunctivitis, causing 
ptosis of the left eyelid which will cause a permanent droop¬ 
ing of the left eyelid, multiple, severe and painful bruises 
of the body, spine, chest, arms and limbs, and his kidney 
and heart have been weakened, and his nervous system has 
been severely shocked and permanently injured and 
3 impaired, and he suffered and will continue for a 
long time to suffer great physical and mental pain 
and anguish, and he has lost, and will lose in the future, 
much time from his business and employment with large 
loss of earnings and profits, and he has been caused great 
expense in conducting his business through the hire of 
extra help, and he has been and will be, for a long time, 
hindered in the full performance of his ordinary affairs, 
duties and employments, that his clothes were torn and 
ruined, and he has incurred and will in the future, incur a 
large expense for hospital, surgical and medical treatment, 
nursing, medicines and X-rays in an effort to be cured of 
his said injuries, all to the damage of the plaintiff in the 
sum of Twenty Five Thousand ($25,000,00) Dollars; 

WHEREFORE, the plaintiff brings this suit and claims 
damages from the defendant in the sum of Twenty-five 
Thousand ($25,000,00) Dollars, besides costs. 

DANTE GALOTTA 
Attorney for plaintiff . 


Pleas 

Filed March 11 1936 

* * # 

1. Comes now Regal Cleaners and Dyers, Inc., a body 
corporate, defendant in the above-entitled cause, by its at¬ 
torneys, and, for plea to the declaration in said cause filed, 
denies that at the time and place in said declaration set 
forth, the plaintiff was in the exercise of due care or was 
walking across Seventh Street from the east to the west 
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curb thereof; the defendant denies that it in any manner 
disregarded any duty in the premises, or that it neglected 
any duty in the premises and avers that the brakes on said 
automobile truck were good, proper and workable brakes, 
that it seasonably and properly inspected and repaired said 
brakes and that at the time and place in said declar- 
4 ation set forth it used and applied said brakes sea¬ 
sonably, properly and carefully as required by law, 
that it kept a proper lookout, that it had said automobile 
truck under reasonable and proper control; it denies that 
said automobile was driven without due warning being 
given of its approach, denies that it was driven at a fast 
rate of speed, and avers that the driver of said truck was 
in the exercise of reasonable care and denies that it was 
negligent or that said collision was caused by any negli¬ 
gence on its part; and the defendant avers that said colli¬ 
sion was caused by the skidding of said truck, which said 
skidding was not the result of any negligence on the part of 
the defendant or any of its agents, and that said defendant 
and its agents were then and there in the exercise of due 
and reasonable care; and the defendant avers that the plain¬ 
tiff was in the roadway of said street at a place other than 
a crosswalk, as a consequence whereof the driver of said 
truck had the right-of-way under and by virtue of the pro¬ 
visions of Article III, Section 5 (d) of the Traffic Regula¬ 
tions of the District of Columbia then and there in force, as 
follows: 

“(d) Every pedestrian crossing a roadway at any point 
other than within a marked or unmarked crosswalk shall 
yield the right-of-way to vehicles upon the roadway. ’’ 

2. And, for further plea to said declaration, the said de¬ 
fendant says that such injuries as the plaintiff sustained 
were sustained by him as the proximate result of the negli¬ 
gence of him, the said plaintiff, in that at the time and place 
in said declaration set forth, there was in force in the Dis¬ 
trict of Columbia a certain traffic regulation of said Dis¬ 
trict known as Article III, Section 5 (d), as follows: 

“(d) Every pedestrian crossing a roadway at any point 
other than within a marked or unmarked crosswalk shall 
yield the right-of-way to vehicles upon the roadway.” 
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and the said defendant says that at and immediately prior 
to the collision referred to in said declaration the 
5 plaintiff was crossing Seventh Street at a point other 
than a marked or unmarked crosswalk, without due 
regard to his own safety, and that said collision was the 
proximate result of said negligence on the part of the said 
plaintiff, in failing to yield the right of way to said truck. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 

Attorneys for Defendant 

Joinder of Issue 

Filed March 18 1936 

* # # 

The plaintiff joins issue upon each of the separate pleas 

filed by the defendant in the above-entitled cause. 

DANTE GALOTTA 
Attorney for plaintiff. 

Leave to File Amended Declaration 

Filed December 16 1937 

• • # 

Leave of Court being first obtained, the plaintiff herein 
amends the declaration filed herein by adding and inserting 
a second count, as in amended declaration filed herewith. 

DANTE GALOTTA 
Attorney for Plaintiff. 

Leave to file granted: 

DANIEL W. O’DONOGHUE 
Justice 
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6 No objection to the filing of this Amended declara¬ 
tion 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for Defendant 

Amended Declaration 

Filed December 17 1937 

# • # 

Count I. The plaintiff, Joseph A. Pessagno, sues the de¬ 
fendant, Regal Cleaners and Dyers, Inc., a body corporate, 
having agents and doing business in the District of Colum¬ 
bia, for that, heretofore to wit, on November 12, 1935 and 
for some time prior thereto, the said defendant was en¬ 
gaged in the cleaning and dyeing business in the District of 
Columbia and in the course of its said business owned, main¬ 
tained and operated certain automobile trucks, by its 
agents, for the purpose of calling for, delivering and trans¬ 
porting garments and materials, and for that, on the date 
aforesaid, one of the said automobile trucks owned and op¬ 
erated by said defendant, by its agent, in the course of de¬ 
fendant’s business, was being propelled by said defendant’s 
agent in a northerly direction on Seventh Street, North¬ 
west, in the District of Columbia, near its intersection with 
D Street, Northwest, and at the time and place aforesaid, 
the plaintiff, while himself in the exercise of due care, was 
walking across Seventh Street, from to wit, the east to the 
west curb thereof; 

Whereupon it became and was the duty of said defendant, 
by said agent, to exercise reasonable care in the operation 
of said automobile truck so as not to cause injury to pedes¬ 
trians, including said plaintiff, by reason of the negligent 
operation of said automobile truck; 

Yet the said defendant, by its agent, at the time and place 
aforesaid, not regarding its duty in the premises, but care¬ 
lessly neglecting the same, did propel and operate its said 
automobile truck with bad brakes and without equipping it 
with adequate or proper or workable brakes to control said 
automobile truck, without inspecting and repairing 

7 said brakes seasonably and properly, without using 
or applying said brakes seasonably, properly and 

carefully as required by law, and without keeping a proper 
lookout and without having said automobile truck under 
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reasonable and proper control, without giving due warning 
of its approach, at a fast rate of speed, without keeping 
said automibile from skidding and without stopping said 
autobomile truck before colliding with said plaintiff, when, 
by the exercise of reasonable care, said defendant’s agent 
saw or should have seen said plaintiff in time to have 
avoided said collision, by the exercise of due care; 

By reason of the negligence of the defendant, by its agent, 
as aforesaid, said plaintiff was struck with great force by 
defendant’s automobile truck and hurled a great distance 
through the air and to the ground, whereby he sustained a 
great shock, a severe laceration of the scalp reaching in 
depth to the skull running from a point immediately back 
of his left ear, across the top of his head and down to a 
point just above the left eye, with permanent scars, causing 
permanent disfigurement of the head, forehead and left eye, 
ecchymosis of both eyelids and conjunctivitis causing ptosis 
of the left eyelid which will cause a permanent drooping of 
the left eyelid, multiple, severe and painful bruises of the 
body, spine, chest, arms, and limbs, and his kidney and 
heart have been weakened, and his nervous system has been 
severely shocked and permanently injured and impaired, 
and he suffered and will continue for a long time to suffer 
great physical and mental pain and anguish, and he has 
lost, and will lose in the future, much time from his business 
and employment with large loss of earnings and profits, 
and he has been caused great expense in conducting his busi- 
nes through the hire of extra help, and he has been and will 
be, for a long time, hindered in the full performance of his 
ordinary affairs, duties and employments, that his clothes 
were torn and ruined, and he has incurred and will in the 
future, incur a large expense for hospital, surgical 
8 and medical treatment, nursing, medicines and X- 
rays in an effort to be cured of his said injuries, all 
to the damage of the plaintiff in the sum of Twenty Five 
Thousand ($25,000.00) Dollars; 

WHEREFORE, the plaintiff brings this suit and claims 
damages from the defendant in the sum of Twenty-five 
Thousand ($25,000.00) Dollars, besides costs. 

Count II. The plaintiff, Joseph A. Pessagno, sues the 
defendant, Regal Cleaners and Dyers, Inc., a body corpor- 
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ate, having agents and doing business in the District of 
Columbia, for that, heretofore to wit, on November 12, 1935 
and for some time prior thereto the said defendant was 
engaged in the cleaning and dyeing business in the District 
of Columbia and in the course of its said business owned, 
maintained and operated certain automobile trucks, by its 
agents, for the purpose of calling for, delivering and trans¬ 
porting garments and materials, and for that, on the date 
aforesaid, one of the said automobile trucks owned and op¬ 
erated by said defendant, by its agent, in the course of de¬ 
fendant’s business, was being propelled by said defen¬ 
dant’s agent in a northerly direction on Seventh Street, 
Northwest, in the District of Columbia, near its intersec¬ 
tion with D Street, Northwest, and at the time and place 
aforesaid, the plaintiff, while himself in the exercise of due 
care, was walking across Seventh Street, from to wit, the 
east to the west curb thereof; 

Whereupon, it became and was the duty of said defen¬ 
dant, by said agent, to exercise reasonable care in the op¬ 
eration of said automobile truck so as not to cause injury 
to pedestrians, including said plaintiff, by reason of the 
negligent operation of said automobile truck; 

Yet the said defendant, by its agent, at the time and 
place aforesaid, not regarding its duty in the premises, but 
carelessly neglecting the same did propel and oper- 

9 ate its said automobile truck with bad brakes and 
without equipping it with brakes adequate to control 

the movement of, and to stop and hold, such vehicle in vio¬ 
lation of the provisions of Article VII, Section 52 (a) of the 
Traffic Regulations of the District of Columbia then and 
there in force, as follows: 

(a) Every motor vehicle (other than a motor cycle) when 
operated upon a highway, shall be equipped with brakes 
adequate to control the movement of, and to stop and hold 
such vehicle, including two separate means of applying the 
brakes, each of which means shall be effective to apply the 
brakes to at least two wheels....” 

and did propel and operate its said automobile truck with¬ 
out maintaining its brakes in good working order in viola¬ 
tion of the provisions of Article VII, Section 52 (d) of the 
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Traffic Regulations of the District of Columbia then and 
there in force as follows: 

“(d) All brakes shall be maintained in good working 
order and shall conform to the following regulations and 
specifications: 

(1) On a dry, hard level road, free from loose material, 
the footbrake shall be capable of stopping the motor vehi¬ 
cle from a speed of 20 miles per hour within a distance of 
40 feet. 

(2) On a dry, hard level road, free from loose material, 
the handbrake shall be capable of stopping the motor vehi¬ 
cle from a speed of 20 miles an hour within a distance of 75 
feet. 

(3) Trucks of 1*4 tons capacity or less will be required 
to stop within the distance specified in subparagraphs (1) 
and (2). Trucks over ^ 1 ^ tons capacity must be capable of 
stopping within 40 feet from a rate of speed of 15 miles per 
hour upon application of either brake”. 

and did propel and operate its said automobile truck at a 
greater rate of speed than is allowed under and by virtue 
of the provisions of Article VI, Section 22 (b) and (c) of 
the Traffic Regulations then and there in force as follows: 

“(b) No person shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent, having due 
regard to the traffic, surface, and width of the highway, and 
the hazards at intersections, and any other conditions then 
existing”. 

10 “(c) The speed of any vehicle on any street, high¬ 

way, or bridge in the District of Columbia shall not 
exceed 22 miles per hour, except as hereinafter specifically 
provided, or as may otherwise be indicated by official 
signs. ...” 

and did propel and operate its said automobile truck not as 
closely as practicable to the right-hand edge or curb at the 
place aforesaid in violation of the provisions of Article VI, 
Section 23 (a) of the Traffic Regulations of the District of 
Columbia then and there in force as follows: 

“(a) Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as practicable 
to the right-hand edge or curb of the highway”. 
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and did propel and operate said automobile truck when ap¬ 
proaching the intersection at Seventh and D Streets, North¬ 
west, in the District of Columbia, without slowing down and 
keeping said automobile truck under such control as to 
avoid striking pedestrians including the plaintiff under and 
by virtu re of Article VI, Section 28 (a) of the Traffic Regu¬ 
lations of the District of Columbia then and there in force 
as follows: 

“(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles 

when by the exercise of reasonable care, said defendant’s 
agent saw or should have seen said plaintiff in time to have 
avoided said collision, by the exercise of reasonable care 
and due care; 

By reason of the negligence of the defendant, by its 
agent, as aforesaid, said plaintiff was struck with great 
force by defendant’s automobile truck and hurled a great 
distance through the air and to the ground, whereby he sus¬ 
tained a great shock, a severe laceration of the scalp reach¬ 
ing in depth to the skull running from a point immediately 
back of his left ear, across the top of his head and down to 
a point just above the left eye, with permanent scars, caus¬ 
ing permanent disfigurement of the head, forehead and left 
eye, ecchymosis of both eyelids and conjunctivitis, causing 
ptosis of the left eyelid, multiple, severe and painful 
bruises of the body, spine, chest, arms and limbs, a 

11 cerebral concussion, and his kidnev and heart have 
been weakened, and his nervous system has been se¬ 
verely shocked and permanently injured and impaired, and 
he suffered and will continue for a long time to suffer great 
physical and mental pain and anguish, and he lost, and will 
lose in the future, much time from his business and employ¬ 
ment with large loss of earnings and profits, (and he has 
been caused great expense in conducting his business 
through the hire of extra help, and he has been and will be, 
for a long time, hindered in the full performance of his or¬ 
dinary affairs, duties and employments, that his clothes 
were torn and ruined, and he has incurred a large expense 
for hospital, surgical and medical treatment, nursing, medi¬ 
cines and X-rays in an effort to be cured of his said in- 
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juries, all to the damage of the plaintiff in the sum of 
Twenty-five Thousand ($25,000.00) Dollars; 

WHEREFORE, the plaintiff brings this suit and claims 
damages from the defendant in the sum of Twenty-five 
Thousand ($25,000.00) Dollars, besides costs. 

DANTE GALOTTA 

Attorney for plaintiff. 

Copy served on 

SIMON, KOENIGSBERGER & YOUNG 
Atty for deft. 

12/14/37 

Pleas to Second Count of Amended Declaration. 

Filed January 28 1938 

• * # 

1. Comes now Regal Cleaners and Dyers, Inc., a body 
corporate, defendant in the above-entitled cause, by its at¬ 
torneys, and, for plea to the second count of the amended 
declaration in said cause filed, denies that at the time and 
place in said count set forth, the plaintiff was in the 
12 exercise of due care or was walking across Seventh 
Street from the east to the west curb thereof; the de¬ 
fendant denies that it in any manner disregarded any duty 
in the premises, or that it neglected any duty in the prem¬ 
ises and avers that the brakes on said automobile truck were 
good, proper and workable brakes, and that said brakes 
were adequate to control the movement of, and to stop and 
hold said vehicle, as required by the Traffic Regulations of 
the District of Columbia then and there in force; the said 
defendant avers that it maintained its brakes in good work¬ 
ing order as required by said Traffic Regulations, and de¬ 
nies that it operated said automobile truck at a greater rate 
of speed than was then allowed under said Traffic Regula¬ 
tions; it avers that it did propel and operate said automo¬ 
bile truck as closely to the right-hand edge of the curb, as 
required by said Traffic Regulations; it denies that it vio¬ 
lated any Traffic Regulation in regard to the slowing down 
of vehicles approaching intersections; it denies that it was 
in any respect negligent, and it denies that it violated all or 
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any of the Traffic Regulations of the District of Columbia; 
the said defendant avers that the driver of said truck was 
in the exercise of reasonable care and denies that it was 
negligent or that said collision was caused by any negli¬ 
gence on its part; and the defendant avers that said col¬ 
lision was caused by the skidding of said truck, which said 
skidding was not the result of any negligence on the part 
of the defendant or any of its agents, and that said defen¬ 
dant and its agents were then and there in the exercise of 
due and reasonable care; and the defendant avers tha< the 
plaintiff was in the roadway of said street at a place other 
than a crosswalk, as a consequence whereof the driver of 
said truck had the right-of-way under and by virtue of the 
provisions of Article III, Section 5 (d) of the Traffic Regu¬ 
lations of the District of Columbia then and there in force, 
as follows: 

13 “ (d) Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right-of-way to vehicles upon the road¬ 
way. ’ ’ 

2. And, for further plea to said second count of said 
amended declaration, the said defendant says that such 
injuries as the plaintiff sustained were sustained by him as 
the proximate result of the negligence of him, the said plain¬ 
tiff, in that at the time and place in said declaration set 
forth, there was in force in the District of Columbia a cer¬ 
tain traffic regulation of said District known as Article III, 
Section 5 (d), as follows: 

“(d) Every pedestrian crossing a roadway at any point 
other than within a marked or unmarked crosswalk shall 
yield the right-of-way to vehicles upon the roadway.” 

and the said defendant says that at and immediately prior 
to the collision referred to in said declaration the plaintiff 
was crossing Seventh Street at a point other than a marked 
or unmarked crosswalk, without due regard to his own 
safety, and that said collision was the proximate result of 
said negligence on the part of the said plaintiff, in failing 
to yield the right of way to said truck. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant 
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Stipulation. 

Filed January 28 1938 

* # * 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by their respective at¬ 
torneys of record, that the pleas heretofore filed to the first 
count of the original declaration herein may be held and 
taken to be pleas to the first count of the amended declara¬ 
tion filed herein. 

In witness whereof said attorneys have hereunto 
14 set their hands, in the District of Columbia, this 28th 
day of January, 1938. 

DANTE GALOTTA 
Attorney for Plaintiff. 

SIMON, KOEN1GSBERGER & YOUNG 
Attorneys for Defendant. 


Memorandum 

February 1—1938. 

Verdict for Plaintiff for $3000.00. 


District Court of the United States for the District of 

Columbia 

Tuesday, March 22, 1938. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

* # * 

Upon consideration of the motion filed herein, for a new 
trial, the same being duly argued, it is ordered that said 
motion be, and the same is hereby overruled, and judgment 
on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Three Thousand Dollars 
($3000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 
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From the foregoing judgment the defendant by its at¬ 
torneys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a supersedeas 
bond is hereby fixed in the sum of Three Thousand Five 
Hundred Dollars ($3500.00), and a further undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

15 Memorandum 

April 6—1938. 

Supersedeas Bond ($3500.00) approved and filed. 


Assignment of Errors. 

Filed April 15 1938 

# * • 

The Court erred as follows: 

1. In deriving the defendant’s motion for a directed 
verdict at the close of all the testimony. 

2. In granting plaintiff’s prayer for instructions No. 14. 

3. In refusing to grant defendant’s prayer for instruc¬ 
tions No. 4. 

4. In refusing to grant defendant’s prayer for instruc¬ 
tions No. 8. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Appellant. 


District Court of the United States for the District of 

Columbia 

Friday, May 20, 1938. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

* * • 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant by its attorneys 
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presents to the Court its Bill of Exceptions taken at the 
trial of this cause, and heretofore submitted, and prays that 
the same be signed and made of record, nunc pro tunc, 
which is hereby accordingly done. 


16 Designation of Record on Appeal. 

Filed April 6-1938 

# # * 

The Clerk of the Court will kindly prepare transcript of 
record on appeal in the above-entitled cause, and will in¬ 
clude therein the following: 

1. Declaration. 

2. Pleas to declaration. 

3. Joinder of issue. 

4. Amended declaration. 

5. Pleas to second count of amended declaration. 

6. Stipulation as to pleas. 

7. Memorandum: Verdict for plaintiff. 

8. Order overruling motion for new trial and judgment 
on verdict; appeal noted and security on appeal filed. 

9. Undertaking on appeal approved and filed. 

10. Assignment of errors. 

11. Memorandum: Bill of exceptions signed, sealed and 
made part of record. 

12. This designation. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant 


Service of the aforegoing designation of record and re¬ 
ceipt of copy thereof, acknowledged this 4th day of April, 
1938 

DANTE GALOTTA 
Attorney for Plaintiff. 


17 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia. ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
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the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record according to 
directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 86958 at Law, wherein Jo¬ 
seph A. Pessagno is Plaintiff and Regal Cleaners and Dyers, 
Inc., a body corporate, is Defendant, as the same remains 
upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 29th day of June, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

18 In the District Court of the United States for 

the District of Columbia 

At Law No. 86,958. 

Joseph A. Pessagno, Plaintiff , 
vs. 

Regal Cleaners & Dyers, Inc., Defendant. 

Bill of Exceptions. 

Be it remembered that the above-entitled cause came on 
for trial before Mr. Justice Proctor and a jury on the 28th 
day of January, 1938, and was thereafter further proceeded 
with. 

Messrs. Dante Galotta and Francis G. Tigani appeared 
on behalf of the plaintiff, and Messrs. Morris Simon and 
Lawrence Koenigsberger, of the firm of Simon, Koenigs- 
berger & Young, appeared on behalf of the defendant. 

Thereupon, at the request of the attorneys for plain¬ 
tiff, a certain map was marked for identification, “Plain¬ 
tiff’s Exhibit No. 1”, and the same was offered and received 
in evidence. 

Thereupon, Joseph A. Pessagno, the plaintiff, was called 
as a witness in his own behalf, and, being first duly sworn, 
testified in substance as follows: 

Direct Examination. 

I am the plaintiff in this case and reside at Relay, Mary¬ 
land, about thirty-one miles from Washington; I am the 
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owner of the National Shoe Findings Company, at 307 Sev¬ 
enth Street, Northwest, at which we sell products for shoes, 
shoe findings and orthopedic appliances. 

I met with an accident on November 12, 1935; I reached 
the store at that time at about 20 minutes after 8 in the 
morning. On arriving, as a rule, I get the mail, and if there 
are any checks or something of that sort and I find it con¬ 
venient, I make up my deposits of such checks and the ready 
cash I have. That morning, after I made my deposit up, it 
was about 20 minutes to 9. I walked out to the pave- 
19 ment as I generally did—I have been there twenty 
years doing it—and I walked up Seventh Street, on 
the right-hand side. When I got about opposite the door of 
the Hub Furniture Company I noticed the red light, indi¬ 
cating that the green light was on the other way and I could 
walk across the street. I then noticed also one of these 
drums that the electric company uses, that they have in 
places around town. The drum was one of those big things. 
And then I notice also an obstruction on the corner, on the 
right-hand corner of Seventh and D, over one of these man¬ 
holes. I then got off as far as the curb and looked. I saw 
the red light, and saw all this—drum and obstruction, and 
I looked down the street on that side. I didn’t see anyone, 
so I could walk across. When 1 got as far as about the first 
car track going north, I looked again to see if the light had 
changed, and then I looked down the street and I noticed a 
truck was coming up, and it wasn’t exactly on the right-hand 
side of the street. It was straddling that first track, the 
northbound track. There was no cars parked from Indiana 
Avenue all the way up to D Street, because the law doesn’t 
permit any cars to be parked there between half past 8 and 
half past 9. So, when I saw that truck coming up, I walked 
straight across until I got to about, near the first car track, 
southbound. I heard a screech and like a draft of wind pass 
me, and then I didn’t know anything more. 

When I first saw the truck it was about opposite the en¬ 
trance of Kami’s door on Seventh Street, which was about 
120 feet or something like that from where I was. When I 
first saw the truck I was near the northbound track. I 
looked at the right and looked at the left and saw the truck. 
I was near the northbound track. I took notice at that time 
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whether there was anything in view in order to see whether 
I was safe or not. 

I was going to the Lincoln National Bank on the south¬ 
west corner of Seventh and D Streets. My store is in the 
middle of that block, on the other side of Seventh Street. In 
going to the bank I stepped out of the door and went up the 
east side of Seventh Street and went up to in front of the 
Hub Furniture Company, the front door, and there is where 
I stepped off there. I got to the curb and I saw what they 
call those drums, a drum up here, and farther up here I saw 
this trap over the manhole. When I got right about here, I 
stopped and looked. Then I walked across and then I 
stopped at the track there and I seen the red light was 
20 on, and then I noticed that truck coming. So I walked 
straight across until I got about there (indicating on 
diagram). When I reached this point here (indicating) I 
heard that screeching, like putting brakes on, and it was a 
second after that and I didn’t know anything else. I was 
unconscious; the truck was straddling the northbound car 
tracks. At that time there was a concrete pavement along 
Seventh Street. At that time it was drizzling and the 
streets and everything were wet. 

When I advanced to the curb prior to crossing Seventh 
Street, there was nothing to block my attention to the left, 
as there were no cars allowed to park between half past 
eight and half past nine and the street was perfectly clear. 

I could not describe the truck which struck me. I do not 
know whether any signal or warning was sounded before I 
was struck. I was listening for signals. My hearing is 
good. 

Thereupon, at the request of the attorneys for the plain¬ 
tiff, certain photographs were marked for identification, 
“Plaintiff’s Exhibits 2, 3, and 4”, and the same were of¬ 
fered and received in evidence. 

I don’t remember anything at all except that screeching. 

I am now 76 years of age and at the time of the accident I 
was 74 vears old. 

I was unconscious from the moment I was hit and did not 
know that I was struck. I regained consciousness on the 
operating table at Emergency Hospital. 

Witness then testified in regard to his physical injuries 
and expenses and pecuniary loss therefrom. 






REGAL CLEANERS AND DYERS VS. JOSEPH A. PESSAGNO. 19 

Cross Examination. 

At that time the Lincoln National Bank opened at half 
past eight or nine o’clock. When I came ont of my store I 
walked north on the east sidewalk to a point somewhere ap¬ 
proximately in front of the Hub Furniture Store’s entrance, 
stopped at the curb, looked to the right and saw that drum 
and the obstruction on the manhole, then I saw the red light, 
and I looked down north and south and I didn’t see any 
machines parked anywhere and none coming up. Then I 
walked directly across until I got close to the right-hand 
track going north when I saw the truck coming. I walked in 
a straight line across. When I walked across the bank was 
not in front of me, but at the moment 1 got on the west side 
of the street I would not have been very far from the door 
of the Lincoln Bank. When I got to the east rail of the 
northbound street car track and was then still directly in 
front of the Hub Furniture Company’s entrance I first 
looked north to see whether or not the red light had 
changed; 

21 1 do not remember whether I observed any traffic 

north of D Street. I have been at this location about 
20 years. There is a five and ten cent store on the north¬ 
west corner, which used to be occupied by R. Harris. I did 
not see anv cars or anv traffic in front of where R. Harris’s 

* w 

store used to be, because I was looking straight ahead. I 
saw that light. I was looking straight ahead and I stopped 
there and did not look on the other side. When I saw the 
red light I knew the cars could not come down if there were 
any. I did not see a car. I looked to see if there were any 
cars coming east on D Street, because they made right and 
left turns and I was very careful to see I did not get in their 
way. There were no cars coming east. There were no auto¬ 
mobiles on the east side of Seventh Street, between D and 
Indiana Avenue. 

Q. I will ask you if it isn’t a fact that there was a car, 
belonging to either the Telephone Company or the Wash¬ 
ington Gas Light Company parked there? A. There was 
no car there. 

There was a barricade over the trap hole on the corner. 
There was no barricade in front of the Harris Furniture 
Company’s entrance. That barricade did not extend to the 
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car tracks. The barricade was not close to the track. It 
was right to the corner. When I was struck I was right 
close to the east rail of the southbound car track. When 
I saw the automobile down about Kami’s entrance it was 
straddling the east rail of the north bound car tracks and I 
had gotten to the east rail of the northbound c.r track. 
Then I turned around and saw this car coming down the 
street and continued across; when I had gone across the 
northbound tracks and had gotten across to the east track 
of the southbound car track, that is when I got struck. I did 
not look around to see whether the car had come any fur¬ 
ther. I did not carry an umbrella that day. I do not know 
what part of the truck struck me. 

Albert L. Snyder, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, testified in substance as follows: 

Direct Examination. 

I live at 1741 L Street, Northeast, and am a typewriter 
repair man for the Government. My office is in the Fed¬ 
eral Warehouse at Ninth and D Sts. Southwest; I had the 
same employment on November 12, 1935. 

I know Mr. Joseph A. Pessagno, but I am not in 
22 any way related to him. On November 12, 1935, I 

witnessed an accident at about 20 minutes to 9. At 
that time I was at Seventh and D Streets, Northwest, going 
south on my way to work, where I was required to be at 9 
o’clock. I was not moving at that time but had stopped for 
the red light at D Street. I was just about ten feet back 
from the intersection and near the west car track. I was 
watching for this light to change, and there was a car on 
the right-hand side of me, and my attention was called to 
this car just casually, and at the same time I was conscious 
of the light, and as I looked up the light turned green. At 
the same time I had a full view down Seventh Street, south, 
and I saw a truck coming at the same time that I saw this 
man—at the same time I saw this truck I saw this man hit. 
At that same instant that I saw the truck this man was hit 
at the rear of the truck, hit him and knocked him down. 
And at the same time the light turned green. So I pulled 
on down and picked the gentleman up and took him to the 
hospital. When the man was struck he was not exactly 
standing. From his position it looked as if he was taking a 
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stride, and at that instant it hit him and he went over. 
When I first noticed it, this man was half way on the track, 
and it was done all in a flash as this truck struck him at that 
instant. When I looked at him he was about half way, and 
in just a second the rear of the truck swung; and hit him. 

Just at that instant I saw it hit him. There was a barri¬ 
cade on the street. I don’t know how far out it extended, 
but it seems to me it wasn’t so close to that ear track that 
a car could not have gotten around it. It was situated in 
the street, of course, and this truck was out, going in here 
(indicating). When I first saw this truck where that “X” 
mark is, is where the man was. There is where I saw him 
struck. When I first looked up at the light, that is the po¬ 
sition I saw this man in there, and in a split second that is 
exactly what happened (illustrating). The hind end of the 
truck swerved as if the driver put on the brakes to stop it 
and the hind end of that truck swerved around and struck 
this man that instant I looked up, and that is what hap¬ 
pened (illustrating). 

When the truck came to a stop it was about its own length 
from the scene of the actual impact. The man was facing 
toward the west, but I actually did not see him walk. I 
could not say how fast the automobile was going. The 
skid was a sharp one as though he had tried to stop. When 
the truck started to skid and I saw it the front wheels were 
beyond the plaintiff. 

The distance between the point where he stopped 
23 and the scene of the accident was about 75 or 80 feet. 

I couldn’t clearly see whether there was any space 
between the truck as it was proceeding north on Seventh 
Street and the pedestrian. I didn’t see any space at all, 
because, as I say, when I looked up, at that instant I saw 
the truck stop and swerve and strike the man in a split 
second. As the truck was being driven I would say that it 
was just over the left rail of the northbound car track; 
both wheels, front and back—and, of course, the front, 
after he skidded—he had turned the front in order to stop 
it, and naturally the front was over on the east side of the 
car tracks entirely, and the back still stood—only one rear 
wheel over the west car track, and the other wheel on the 
east side. But he was actually over, off the east car track, 
over into practically the center of the street; not quite in 
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the center, but just off the east car track. It was drizzling 
at the time and the streets were wet. The highway was of 
asphalt and the paving in the car track was a sort of rough 
cobble rock. 

At that point Seventh Street is just starting on an up¬ 
grade; there is not very much of a slope but it is not ac¬ 
tually flat, so that from my position on the highway I was 
looking down hill. 

At the instant the impact took place the light changed, 
and T drove down and I seen the man was down, and I 
drove down there and stopped and a colored man went 
over to pick this man up, and the driver of the truck also 
got out and was helping put him in, and they put him in 
my car and I took him to the Emergency Hospital. He 
was unconscious as I took him to the hospital. 

Cross examination. 

I could not say exactly how close the barricade in front 
of lhe Hub Furniture Company’s entrance came to the car 
track, but it was not as close as within a foot or two of the 
car track. 

Thereupon the witness was shown a memorandum bear¬ 
ing his initials, and resumed his testimony as follows; 

That refreshes my recollection that there was a barricade 
extending out to within a couple of feet of the car track. 
It was just a little south of the store door, in front. 
Vaguely, I would say about 5 feet, 5 or 10 feet—not over 6 
feet, I would say south of the entrance of the Hub Furni¬ 
ture Company’s door. 

24 When I say it was south of it I mean the north end 
of the barricade. The barricade was four feet on 
three sides. It might have been two or three feet from the 
car tracks. 

Mr. Pessagno was struck north of the barricade, and the 
truck was beyond the barricade when it struck him. 

I do not remember any vehicles in this section of the 
street at that time; there may have been one car, but I 
don’t remember. I did not notice any drums of the Elec¬ 
tric Power Company in there, but there might have been 
one of them there. The street was pretty much dug up in 
one stop that I noticed. I didn’t see a Oas Light truck 
there as I remember. 
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The truck seemed like it was coming along at the time 
that I saw it, was about like this, and it just seemed an in¬ 
stant there and this man was struck and the hind end 
swerved like that (illustrating). The truck, when I no¬ 
ticed it, the rear wheel was practically in the center of the 
street. It was in the center between the two car tracks. 

Redirect Examination. 

The witness being asked by counsel for the plaintiff 
about the memorandum bearing his initials signed for the 
defendant, testified as follows: 

I do not remember the exact date I signed this paper but 
remember the accident occurred in 1935 and I signed the 
paper in the middle of the past year (1937) or probably 
later in 1937 as a result of a conversation I had with an 
investigator for the defendant corporation. 

1 cannot sav exactly whether the crosswalk here was en- 
tirelv open (indicating) and I couldn’t say exactly whether 
there were any barricades surrounding the crosswalk 
there. It is not a fact that this barricade was located on 
the corner. 

Florence Pessagno, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, testified in substance as fol¬ 
lows : 

Direct Examination. 

I live in Relay, Maryland, and for nearly four years have 
been employed by my father, Mr. Pessagno. 

On November 12, 1935, at about 8.30 o’clock in the morn¬ 
ing I was sitting out in the front of the store, looking out 
the front store window, having arrived at my place of 
business at about 8.15 that morning. At the time I arrived 
there my father was with me there; we usually go over the 
business accounts for the day, and he goes over the mail 
and assorts the checks and things like that, and makes the 
deposit at the bank. I witnessed an accident at that time 
in which my father was involved; it took place right near 
the bank. After my father arrived at his place of business 
that morning he left it for the bank; he went north 
25 on Seventh Street to the bank, but he did not reach 
the bank. I saw my father as he proceeded to go to 
the bank, which was located on Seventh Street, on the 
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west side of Seventh Street, corner, about three-fourths 
of a block from our store. When my father left the store 
I noticed he went up Seventh Street, and then as he got 
about 20 feet from the lamp post, I noticed he crossed the 
pavement, and as he reached the curb, I noticed he looked 
both directions, north and south, and proceeded to go across 
the street; he did not get all the way across the street; 
that machine struck him. At the time I observed this I 
was standing right in front of the store window, inside the 
store, looking out the store window. There is a glass al¬ 
most all the way down, to within a foot and a half from 
the pavement. The door is toward the north on Seventh 
Street, just a normal door; the balance of the store in the 
front is all glass. I happened not to be doing anything at 
the time, just waiting for customers, and I usually help 
my father with the mail and get things ready for the day’s 
business. 

When I first saw the truck that struck my father it was in 
front of the store, and my father at that time was in the 
middle of the northbound street car—not quite near the 
middle edging but the middle of the northbound street car 
tracks. 

I have been driving an automobile pretty nearly four 
years and during that time have had occasion to watch the 
speed of cars I was driving, and from that I am able to 
judge the speed of automobiles. At the time I saw the 
automobile it seemed to me to be driven about 35 or 40 
miles per hour, and it was driven a little nearer the edge 
of the northbound street car tracks; it was not being driven 
on the car tracks. 

At the time my father was struck he was near the middle 
of the southbound street car tracks. 

The left rear end of the machine struck him. I did not 
actually see him struck, because the car hid the vision of 
my father. The truck was not a real heavv truck. 

It was a kind of drizzly day. 

When I last saw mv father he was in the middle of the 

y 

street lying down; the last time I saw him before then he 
was heading toward the bank out in the middle of the south¬ 
bound street car. At the time he started across 
26 Seventh Street I did not notice any other vehicles 
going north, the street was perfectly clear and there 
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were no cars parked along Seventh Street; just before my 
father stepped off the curb to go across the street, I saw 
him look both directions, both north and south for traffic, 
he turned his head both ways. I saw him look again be¬ 
tween the time he left the curb and the time he was struck, 
when he was just about one foot of the northbound street 
car tracks; he looked both directions again. 

I did not see the truck stop after it struck my father. I 
saw him laying on the street, and then I had to run all the 
length of the counter, I guess 25 feet, and then also repeat 
that to get out of the door, and by that time some man 
had him over his shoulder, and blood was running from 
his head, and I screamed. I said, “They killed my father.” 
He looked as though he was apparently dead, and I rushed 
to the neighbor next door, Mr. Hardy, and I exclaimed, 
“They killed my father, help me”; and he tried to sooth 
me. So he got his nephew to take me to the hospital. 

The witness thereupon testified in regard to the plain¬ 
tiff’s physical injuries and expenses and pecuniary loss 
therefrom. 

Cross Examination. 

I watched my father on that particular morning because 
I happened not to have a customer at that time and when¬ 
ever 1 did not have customers I always looked out of the 
window and always look out of the window for my father 
and saw him in his progress over to the bank. 

He was walking slowly, as he always did. He walked, 
say, near the entrance of the Hub; I cannot see the en¬ 
trance, but I can see the lamp post, and that is about 20 
feet from the entrance of the Hub; he had gotten about 20 
feet beyond that lamp post; he walked straight across the 
street. The next time I saw him stop he was, say, one 
foot from the northbound street car tracks; he was reach¬ 
ing the first rail of the northbound tracks, which would be 
the east rail, where he stopped a foot or so away from the 
tracks. At the time my father looked for traffic, while 
standing near the tracks, the truck that collided with him 
was in front of the store window, and it is then I saw it 
going 35 or 40 miles an hour; I had not seen the truck be¬ 
fore that time. 

I did not see a barricade on the street in front of 
27 the Hub Furniture Company. There was a barri- 
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cade in front of the Hub Furniture Company, to¬ 
ward the corner, but not directly in front of the entrance 
to the Hub Furniture Company; the barricades were red. 

The street was perfectly clear. 

Q. I will ask you whether or not there was a truck in 
front of the Hub Furniture Company. A. I could not see 
that far. I just happened to see that barricade on account 
of driving my father to the store in the morning. Other¬ 
wise I could not have saw it. 

I happened to see it in the morning. I drive my father 
from Relay, and happened to turn around Indiana Ave¬ 
nue, toward north on Seventh Street. We drove north on 
Seventh Street that day; we did not have to go in the car 
tracks in order to get around that barricade. I would not 
be able to tell vou exactly where the barricade was, but I 
know it was near the corner. 

Q. Did you see any wire rolls belonging to the Potomac 
Electric Power Company in front of the Hub Furniture 
Company? A. I did not watch for it. 

Q. I did not ask you what you watched for. A. I only 
saw the barricade in the street. 

I did not see anvone working at the barricade when I 
got there. When I come in from Relay I let my father out 
and take the car to a parking lot around on Indiana Ave¬ 
nue; I have to go around the Hub corner and turn down. 
I did not pay much attention to whether the Hub corner 
was dug up for quite a while. I did not have to go around 
on the car tracks on the previous day when I went to park 
my ear. 

On the morning that this occurred I could see only the 
car that passed from the store; I did not see any cars going 
south that day. I did not see any cars on Seventh Street 
in front of the five-and-ten cent store. 

Q. Did you see any cars on D Street coming toward 
Seventh Street, getting ready to make a right-hand turn 
into Seventh Street? A. I did not see—the street was per¬ 
fectly clear. 

Q. Did you see any cars on D Street getting ready to 
make a right-hand turn? A. I cannot see that far. 

I can see the bank from where I was; there were 
28 no cars coming down the street at that time; I can¬ 
not see the red and green light on the street from 
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where I was; I can see it only at Grand’s corner, and I 
was not watching for it at the time. 

My father did not have an umbrella in his hand as he 
was walking up the street. When 1 was at the window I 
was about 80 feet from where my father was struck. 

The witness thereupon testified in regard to the plain¬ 
tiff’s physical injuries and expenses and pecuniary loss 
therefrom. 

S. L. Blundon, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, produced certain records of 
Emergency Hospital, which were offered and received in 
evidence as Plaintiff’s Exhibit No. 6. 

Leonard W. Ponder, a witness called on behalf of the 
plaintiff, being first duly sworn, gave testimony bearing on 
the incapacity suffered by the plaintiff as a result of the 
injuries sustained by him. 

Bernard Harding, a witness called on behalf of the plain¬ 
tiff, being first duly sworn, gave testimony bearing on the 
incapacity suffered by the plaintiff as a result of the in¬ 
juries sustained by him. 

Roy Sutless Bridges, a witness called on behalf of the 
plaintiff, being first duly sworn, testified in substance as 
follows: 

Direct Examination. 

On November 12, 1935, I was attached to the Metropoli¬ 
tan Police Force and was filling in on the radio cruiser at 
No. 7; on that date I tested the brakes of a Ford truck be¬ 
longing to Regal Cleaners & Dyers, Incorporated. 

Thereupon the witness was asked what his test of the 
brakes disclosed. The defendant, by its counsel, objected 
to the question upon the ground that there was no evidence 
of inefficiency of brakes or that inefficient brakes were in 
any way responsible for the accident. But the Court over¬ 
ruled said objection, to which action of the Court the de¬ 
fendant, by its counsel, duly noted an exception, and the 
witness thereupon resumed his testimony as follows: 
29 The test showed the foot brake to be in perfect 
condition. I tested it, I think, running at 20 miles 
an hour, and it stopped in 15 feet, but there was no action 
on the hand brake whatever; it just simply kept going but 
for the compression of the motor; that is all that stopped 
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it; I don’t remember what the reading was on the brake test 
machine at the time I tested, but it was 15 feet on the foot 
brake, but I dont think it even registered on the hand 
brake at all, showing it was defective. I did not test the 
foot brake at any greater speed than 20 miles an hour. 

Cross Examination. 

I do not remember how many cars 1 had tested prior to 
testing this truck. I tested one truck at No. 2 before that 
one; that is the only Ford truck that I tested while I was 
still on the radio car. Several private cars I tested. 

I do not recall who drove this car; it was a colored fel¬ 
low whose name I do not remember; the test was made on 
New Jersey Avenue, where it was level; I could tell the 
space it stopped in by the reading on the testing machine; 
we set it when he steps on the brake and it registers on the 

dial there so manv feet. 

* 

I don’t know how long after the accident that it was 
when we were called to go to No. 1 to make this test. Ac¬ 
cording to my record it was wet and rainy at the time; I 
did not make the test on a dry street, and this car stopped 
within 20 feet with the foot brake on a very wet and rainy 
street. 

Eugenia Pessagno, a witness called on behalf of the 
plaintiff, being first duly sworn, gave testimony bearing 
on the incapacity suffered by the plaintiff as a result of the 
injuries sustained by him. 

Amelia V. Briscoe, a witness called on behalf of the 
plaintiff, being first duly sworn, gave testimony bearing 
on the incapacity suffered by the plaintiff as a result of 
the injuries sustained by him; and that she made a deposit 
in the Lincoln National Bank for the National Shoe Find¬ 
ing House in the afternoon of November 12, 1935. 

Ed H. Story, a witness called on behalf of the 
30 plaintiff, being first duly sworn, testified in sub¬ 
stance as follows: 

Direct Examination. 

I live at 4425 Fourteenth Street and am now and for 
twenty years have been employed at the Lincoln National 
Bank; I am paying and receiving teller; I have known the 
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plaintiff ever since I have been in the bank through the 
business conducted with the bank by him; a deposit was 
made by Mr. Pessagno’s Company in the Lincoln Na¬ 
tional Bank on November 12, 1935; he did not make it, his 
daughter did. 

And thereupon a stipulation was made in open Court as 
to the hospital bills and other expenses incurred by the 
plaintiff as the result of his injuries. 

Thereupon the Motor Vehicle and Traffic Regulations of 
the District of Columbia then in force and effect of law as 
pleaded in the amended declaration by the plaintiff were 
offered and received in evidence. 

And thereupon the plaintiff rested. 

Robert Morton, a witness called on behalf of the defen¬ 
dant, being first duly sworn, testified in substance as fol¬ 
lows : 

Direct Examination. 

I live at 1807 Thirteenth Street, Northwest, and am 33 
years old; I was driving the truck of the Regal Cleaners 
and Dyers Company which had an accident with Mr. Pes- 
sagno on November 12, 1935, on Seventh Street, between 
Indiana Avenue and D Street; it was a half ton Chevrolet 
truck and I was going north on Seventh Street between 10 
and 15 miles an hour; I had not been going 10 or 15 miles 
an hour all the way up Seventh Street; I had been going 
up to the speed limit, 22; In front of the Hub Company 
they had a blockade, about just in front of the corner of 
D Street and I had to cut down because I had to go around 
the blockade, and the red light was red on D Street going 
east and west; I guess it was about 5 or 6 yards south of 
the blockade that 1 cut down my speed; prior to that time 
I had been going 20 to 22 miles. 

I had to go out on the northbound car tracks to clear the 
blockade; I observed Mr. Pessagno when I was coming 
north on Seventh Street; at that time I was on the north¬ 
bound car tracks; the Gas Company had a truck sit- 
31 ting north of this blockade. 

Mr. Pessagno was between the east rail and the 
middle slot of the southbound track. Well, I was approach¬ 
ing the blockade and I had to pull out on the tracks, which 
was wet. The streets was very wet. Pulling out from the 
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blockade put my wheels on the car tracks, northbound car 
tracks. 

And as I went, as I passed the blockade, I went off the 
tracks, my front wheels was off, and my back wheels 
skidded on the wet car tracks; and feeling a bump, a jar, 
and the car came to a stop, and I got out, and the truck 
had struck Mr. Pessagno. No portion of the front of my 
truck struck him; the rear end of the truck struck him; I 
had my foot on my brakes when I felt something, but they 
skidded and the brakes didn’t do much good; when the car 
came to a stop, I got out immediately and went back to Mr. 
Pessagno and picked him up and assisted him. 

After I picked him up I put him in Mr. Snyder’s car, 
which was going south on Seventh Street, which had 
stopped at D Street for the red light. When the light 
turned green to go north and south, he came down and told 
me to put him in his car and he would assist him to a hos¬ 
pital. 

After I sent him to the hospital, I went up Seventh Street 
—I first asked for witnesses. A young man that worked 
at the Hub came up to me and presented his card, and an¬ 
other colored fellow came up. 

After I got the names, I went out D Street to New Jer¬ 
sey Avenue and to No. 1 and made a report of it. I could 
not say exactly how long this truck was. It took me about 
the length of the truck to stop; my truck was a light de¬ 
livery. 

Cross Examination. 

When I first saw Mr. Pessagno he was clear of my truck; 
I could not state the exact distance he was away from me. 
In approaching, knowing the pedestrian was out of my 
range, I am not exactly sure, but I think Mr. Pessagno was 
coming from the west, as I remember. I am not quite sure 
about it. Knowing that he was out of my range, I didn’t 
pay much attention to which way he was going. 

I do not know what direction. When I first saw him he 
was away back, but I don’t know the exact distance. 
32 The car was equipped with a four-wheel mechani¬ 
cal brake and had an emergency brake. The traffic 
man came and said the hand brake was defective; the 
other brakes were perfect; I did not know that before this 
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accident; I knew that my footbrakes were good; the foot- 
brake I had operated from Water Street up to I) Street. 
The handbrake is something that a man very seldom uses; 
only in parking on a hill or for stopping; parking on a hill 
the brakes were all right. 

I had a horn on my car which was in good working order 
at the time of the accident; I was riding by myself; I 
started this trip at about quarter after eight in the morn¬ 
ing at G12 M Street, Southwest; I came on Water Street to 
Seventh and north on Seventh Street; from the time I left 
M Street until I was near the barricade I drove at a rate 
of speed at all times within the limit of the law; I came up 
Seventh Street and crossed Pennsylvania Avenue. 

As 1 was driving north on Seventh Street after cros¬ 
sing Pennsylvania Avenue the Gas Company’t truck was 
the only other vehicle in front of me, I understand. En¬ 
tering the block, the blockade was—I noticed the blockade, 
and in front of that was the Gas Company truck. That was 

the onlv vehicle that I remember that was in the block at 
* 

the time. 

Q. Let me get that. You noticed the Gas truck as you 
entered the intersection? A. After 1 crossed Indiana Av¬ 
enue. 

Q. After you crossed Indiana Avenue, you noticed the 
Gas Company truck? A. Yes. No. The blockade was the 
first. 

The light changed as I was about half way of the block, 
the middle of the block, changing from amber to red; I 
couldn’t tell just where I was when the light was changing; 
the light was amber half way of the block. 

When Mr. Pessagno was struck I had passed him com¬ 
pletely; There was enough space for me to pass without 
ever having any idea of hitting him; I could not say ex¬ 
actly where he was when the truck struck him because I 
had already passed him; 

Q. At the time you reached the point where Mr. Pes¬ 
sagno was, your wheels were ahead a little bit, is that right, 
past him, the front wheels? A. No. My whole truck. I 
passed—Mr. Pessagno was completely out of the way of 
my truck. 

At that time the light was red; I was applying 
my brakes to come to a stop for the red light. 
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There were rough cobble stones between the tracks; as 
my car skidded it skidded on the cobble stones and off the 
track; the back end skidded from the wet car tracks and 
thro wed it out on the cobble stones; I had no reason to 
apply my brakes to avoid striking Mr. Pessagno; he was 
clear of my truck; the truck had a windshield wiper on it 
and it was working perfect at the time. 

L could not say how many feet there were between the 
east rail and the barricade; only I know I had to get out 
on the track to clear that blockade; there was two fellows 
standing there on the west side of the blockade, the fore¬ 
man and the colored fellow. 1 had to pull out far enough 
to clear them. That put me out on the car track. What the 
distance between the car track and the blockade was I 
couldn’t tell you. 

The truck had new tires on it. I had not just put them 
on. I do not know how long before the accident they had 
been put on; I don’t take care of the trucks; they were 
good tires. At the time of the accident my destination 
was the 600 block of D Street. 

Redirect Examination. 

He was beyond the south car tracks; he was near the 
east of the southbound cartrack; If a street car had been 
coming south on the southbound track he would have had 
to move back to miss the street car. 

Re-Cross Examination. 

After the accident I made a report to the desk sergeant 
at No. 1 Precinct. 

Joseph Elbert, a witness called on behalf of the defendant, 
being first duly sworn, testified in substance as follows; 

Direct Examination. 

I am a computing engineer in the employ of the District 
Government; I have been with the District Government 30 
years; the grade from D Street to Indiana Avenue is 2.44%, 
falling south; by that expression I mean that in that 
34 particular grade there would be a drop of 29 and 
3/8th inches in a hundred feet. 
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Cross Examination. 

I did not notice anv manholes along Seventh Street. 

Thurston Saul, a witness called on behalf of the defen¬ 
dant, being first duly sworn, testified in substance as fol¬ 
lows : 

Direct Examination. 

1 am assistant general service foreman, Washington 
Gaslight Company; I have been with the Gaslight Company 
about 16 vears; I was near the scene of an accident which 
occurred on November 12, 1935, approximately in front of 
the Hub Furniture Company, in which an automobile be¬ 
longing to the Regal Dyers and Cleaners had a collision 
with Mr. Pessagno, in which he was injured. We had put 
a barricade up. We were digging a hole out from the curb. 
We had built up a barricade around our ditch. By “barri¬ 
cade” I mean we had boards, kind of a V shape; I would 
say the barricade was about six or seven feet out from the 
curb and it is about four feet from the car tracks, I im¬ 
agine; the driver of an automobile couldn’t pass that barri¬ 
cade without going on the car tracks; on the morning in 
question my truck was there, parked between the barricade 
and D Street, in other words, just north of the barricade; 
the barricade was just about the south end of the Hub Fur¬ 
niture Company, the south building line. 

I saw this other truck headed in towards my truck. At 
the time of the accident I had my back to the car tracks, 
and this truck was headed in towards my truck. That is 
what attracted my attention. I was wondering what he 
was trying to do. I was between my barricade and the car 
tracks, with my back to the car tracks; I didn’t hear any¬ 
thing; I did not hear any screeching at that particular 
time; I saw the plaintiff after the accident, and the driver 
of the truck and I helped to pick him up. The first time I 
ever saw Mr. Simon (attorney for the defendant) was to¬ 
day. 

Cross Examination. 

I have not a work map or diagram of the location of this 
barricade. I did not look to see if the Washington Gas 
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Light Company lias a map or diagram of the actual work 
that was being done on this occasion. I had three laborers 
working with me at the time as near as I can recall, but I 
have not seen any of them here; I was close up to the barri¬ 
cade; I did not pay a bit of attention to the car and did 
not observe its speed as it was being driven along Seventh 
Street; I was watching the men at work; there was an 
awful lot of traffic at the time and I just wasn’t paying any 
attention. 

I did not see Mr. Simon about that up until today but I 
did see Mr. Reis, a member of Mr. Simon’s firm, once, just 
lately, about three or four months ago and that was the 
first time I was called upon for my observation or knowl¬ 
edge about this case; previously 1 had not seen any- 
35 bodv else about this case. 


Thereupon the traffic regulations pleaded by the 


defendant were offered and received 


in evidence. 


M. W. O’Brien, a witness called on behalf of the plain¬ 


tiff, being 


first duly sworn, testified in substance as follows: 


Direct Examination. 


T am attached to the Metropolitan Police Force of the 
District of Columbia, and on November 12, 1935, I was sta¬ 
tion clerk at No. 1 Precinct; I am the officer who reported 
an accident occurring on November 12, 1935, between an 
automobile truck owned and operated by the Regal Clean¬ 
ers & Dyers, Incorporated, and Joseph A. Pessagno; that 
report was made on the same day the accident occurred; 
the driver of the truck gave me the facts on which I based 
my report; l used the regular printed form in asking the 
questions; at the time this report was made I asked the 
driver, Morton, what his speed was at the time of the acci¬ 
dent. lie did not tell me. 

The foregoing is the substance of all the testimony taken 
in the case. 

Thereupon the defendant rested. 

Thereupon the defendant, by its counsel, moved the 
court to direct a verdict upon the ground that no negli¬ 
gence had been shown and that on the contrarv the evidence 
of the plaintiff and of his daughter showed that the plain¬ 
tiff was guilty of contributory negligence. 
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The Court overruled said motion, to which action of the 
Court, the defendant, by its attorneys, then and there duly 
noted an exception. 

And thereupon the plaintiff prayed the Court to instruct 
the jury as follows: 

Plaintiff’s Prayer for Instructions No. 14. 

“The jury are instructed as a matter of law that the 
right of way given by municipal regulations to vehicles 
over pedestrians between cross-walks does not give 
30 to such vehicles an absolute right to proceed without 
regard for the safety of pedestrians that might be 
crossing in such area, but imposes a duty upon the opera¬ 
tors of vehicles to exercise reasonable care while proceed¬ 
ing through such area. In this regard the jury are in¬ 
structed that even though vhu f i nd 1‘w w i th» nvidwuu find 
Mr. Pessagno, the plaintiff, in proceeding across Seventh 
Street, X. \\\, not at a crosswalk, was himself negligent, 
your verdicty ^iiiM*. still be for the plaintiff if you find that 
the operator of the truck saw or in the exercise of reason¬ 
able care should have seen the plaintiff’s position in the 
highway in time to have avoided, by the exercise of reason- 
able care, a collision with him.” 

The defendant, by its counsel, objected to the granting 
of said prayer, upon the ground that there were no facts 
in the case upon which the doctrine of last clear chance 
could be based, and upon the ground that whether the op¬ 
erator saw the plaintiff or not was immaterial in view of the 
manner in which the accident had occurred, but the Court 
overruled said objection and granted said prayer, to which 
act of the Court, the defendant, by its counsel, then and 
there duly noted an exception. 

Thereupon the defendant, by its counsel, prayed the 
Court to instruct the jury as follows: 

Defendant’s Prayer for Instructions No. 1. 

“The plaintiff is not entitled to recover unless you find 
from a preponderance of the evidence that the driver of 
the defendant’s truck was negligent and that the plaintiff 
was injured as the proximate result of such negligence.” 

The Court granted said request. 
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Defendant's Prayer for Instructions No. 2. 

“No presumption of negligence on the part of the driver 
of the defendant’s truck arises from the fact that an acci¬ 
dent occurred and that the plaintiff was injured.” 

The Court granted said request. 

37 Defendant's Prayer for Instructions No. 3. 

“No presumption that the driver of the defendant’s 
truck was negligent arises from the fact that the truck 
skidded.” 

The Court granted said request. 

Defendant’s Prayer for Instructions No. 4. 

“If you believe from the evidence that the driver of the 
defendant’s truck did not use or attempt to use the hand 
brake, and that there was no occasion for him to use it, 
you must entirely disregard all evidence as to the condi¬ 
tion of the hand brake.” 

The Court refused to grant said prayer, to which action 
of the Court, the defendant, by its counsel, then and there 
duly noted an exception. 


Defendant’s Prayer for Instructions No. 5. 

“Even if you find from the evidence that the driver of 
the defendant’s truck was driving at an excessive rate of 
speed, nevertheless such fact in itself is not sufficient to 
entitle the plaintiff to recover unless you further find from 
the evidence that such speed caused or contributed to the 
accident.” 

The Court granted said request. 


Defendant’s Prayer for Inst ructions No. 6. 

“Even if vou find from the evidence that the driver of 
• 

the defendant’s truck failed to drive as closely as prac¬ 
ticable to the right-hand side of the street, nevertheless 
such fact is not in itself sufficient to entitle the plaintiff to 
recover unless you further find from the evidence that 
such failure caused or contributed to the accident.” 

The Court granted said request. 

Defendant’s Prayer for Instructions No. S. 

“The plaintiff was negligent in attempting to cross Sev¬ 
enth Street at a place other than a cross-walk, and if you 
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find that such negligence on the part of the plaintiff was 
the proximate cause of the accident, your verdict 

38 must be for the defendant.” 

The Court refused to grant said prayer, to which 
action of the Court, the defendant, by its counsel, then and 
there duly noted an exception. 

Defendant's Prayer for Instructions No. 9. 

“If you find from the evidence that the plaintiff was in¬ 
jured as the result of an unavoidable accident, without any 
negligence on the part of the defendant or his driver, your 
verdict must be for the defendant.” 

The Court granted said request. 

Defendant's Prayer for Instructions No. W. 

“In weighing the testimony of the witnesses, you are 
entitled to take into consideration their demeanor on the 
witness stand and their manner of testifying, their interest 
or lack or interest in the outcome of the suit, and the op¬ 
portunities which you find from the evidence they had of 
observing the matters in regard to which they have testi¬ 
fied.” 

The Court granted said request. 

39 Char ye to the Jury 

The Court thereupon charged the Jury as follows: 

The Court (Judge Proctor). Ladies and Gentlemen, I 
wish first to briefly outline, (as I usually do,) the plead¬ 
ings in the case. 

The plaintiff alleges several acts of negligence in the 
operation of the truck of the defendant by its agent, the 
driver thereof, which I will not read in detail to you, but 
merely briefly outline. There are allegations of a failure 
to have adequate brakes; the operation of the truck at an 
excessive speed; the failure to keep a proper look-out; the 
failure to keep the car under control and to slow down, 
and to keep the car under control as it approached the 
plaintiff. 

Then, on the other hand, there is the plea of the defen¬ 
dant whereby it denies that its driver in any wise operated 
the truck in a negligent manner, but on the contrary de¬ 
clares that lie did operate it in a reasonably safe manner, 


I 
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and asserts that the collision was caused not as a result of 
any failure in the operation of the truck, but because of 
the skidding of the truck, which was not caused bv anv 
negligence of the driver. It also asserts that the plaintiff 
put himself in a position of peril through his own negli¬ 
gence in crossing the street at a place other than the cross¬ 
walk, in that part of the street in which the truck itself 
had the right of way. 

I 11 view of the testimony in this case I have ruled and 
now instruct you that the plaintiff, Mr. Pessagno, was 
negligent in going into and upon that part of the street 
which his own testimonv and other testinionv shows, 

* *7 

40 and that the truck had the right of way. You will 
in your consideration of this case take that as a 
fact and deal with it accordingly. 

Therefore this question is left to you, and it is a question 
which I submit to you for your consideration: whether or 
not, assuming Mr. Pessagno, plaintiff, to be in a position 
of peril through his own negligence, the driver of the 
truck saw or by the exercise of care should have seen the 
plaintiff in a position of peril; whether or not under those 
circumstances he exercised reasonable care to avoid strik¬ 
ing Mr. Pessagno or avoid the car striking him. 

This question arises under what has been referred to by 
counsel as the doctrine of the last clear chance, which is 
simply this: because one by his own negligence is placed 
in a position of danger does not give to another the right to 
refrain from the exercise of reasonable care to avoid in¬ 
jury; and if the circumstances are such as that one seeing 
another in a position of peril has a fair and clear chance 
to avoid injury to him, notwithstanding he may have been 
put in that position by his own negligence, it is the negli¬ 
gence of the one who fails to use care under those circum¬ 
stances that becomes the proximate cause of the injury, 
and hence renders him liable for his failure to take note of 
the dangerous position of the other and to do what he rea¬ 
sonably may to avoid injury. 

Now, applying that doctrine to this case, endeavor in a 
fair and impartial way to get a true picture of the situa¬ 
tion as it involved Mr. Pessagno on the one hand and as it 
involved the driver of the truck on the other. 
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41 In doing so you, of course, must consider just how 

the truck was being driven up Seventh Street. En¬ 
deavor to determine just what Mr. Pessagno’s position was 
with respect to it, all as determining, upon the one hand 
whether the circumstances were such as would reasonably 
point out to the driver that the plaintiff, was in a position 
where the truck might do him danger, and on the other 
hand as respects the truck, in determining whether or not 
as it proceeded up Seventh Street toward the position of 
the plaintiff, the driver could comprehend the position of 
the plaintiff and by the exercise of reasonable care in avoid¬ 
ing any danger to him. 

So that the first thing in logical order for you to deter¬ 
mine is this: After trying to draw in your own minds a 
fair picture of the entire situation, fixing in your minds 
the position of Mr. Pessagno and the truck as one was pro¬ 
ceeding across the street and the other was proceeding up 
the street, were the circumstances such that a man of rea¬ 
sonable judgment, prudence, and foresight driving the 
truck would have considered that Mr. Pessagno was in a 
position of peril? That is the first thing you determine. 

Secondly, if such a reasonable and prudent person would 
have considered him in a position of peril, did the driver 
of the truck exercise the care which a person of reasonable 
care and prudence approaching one in the position of peril 
would have exercised under the circumstances as you find 
they existed there along the street as between the truck on 
the one hand and Mr. Pessagno on the other? 

42 If in your fair and impartial review of these ques¬ 
tions you determine that the evidence does prepon¬ 
derate in favor of the contention of the plaintiff that the 
driver of the truck did not use reasonable care to avoid 
striking Mr. Pessagno, seeing him in a position of peril, 
then you would resolve that question in the plaintiff’s fa¬ 
vor. But you know in this, as in all other cases, that the 
burden is upon the plaintiff to establish the affirmative al¬ 
legations which he makes by a preponderance of the evi¬ 
dence. And so you must fairly and impartially weigh the 
evidence pro and con upon those questions; and if you do 
find that it does weigh more heavily in favor of the plain¬ 
tiff’s contention, that it appeals more strongly to your rea¬ 
son as the truth of the matter; and that it seems more con- 
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vincing and probable, then you will resolve that issue in 
favor of the plaintiff. 

But if on the other hand the evidence seems equally bal- 
lanced, and you cannot conscientiously say that it does 
weigh more heavily in favor of the plaintiff, then you will 
determine that issue in favor of the defendant. Needless 
to say, if it weighs more heavily in the defendant’s favor, 
you will determine it in his favor. And if that issue is de¬ 
cided in favor of the defendant, then, of course, you need 
go no further. Your verdict will be for the defendant. 

But if on the other hand you should resolve the issue in 
favor of the plaintiff, then you would necessarily go on to 
determine what amount you would award to him as com¬ 
pensation for the injuries and losses which he suffered. 

Tn doing so you will again review the evidence carefully 
and impartially to determine just what a preponderance 
of the evidence does show with respect to his injuries and 
his losses. And having determined those things, keeping 
in mind just what his injuries and his losses were as 

43 vou will find them to be from the evidence, then 

*> ' 

award to him such amount as in your reasoned judg¬ 
ment will fairly compensate him therefor. 

That would include consideration of the actual physical 
injuries which he suffered, including such nervous shock 
and nervous affection as directly resulted from the force 
of the collision and the physical injuries sustained, and 
such disfigurement as there may be from his injuries; for 
actual pain and suffering which he endured by reason 
thereof, and for such physical disability and discomfort as 
he sustained by reason of his injury in the past; and if you 
find that they are of a nature to give him future disability, 
then you will consider that as an item of damage. You 
will also consider and take into account such expenses as 
he was put to in an effort to be treated and cured of his 
injuries, which will include the hospital expenses and ex¬ 
penses of doctors and nurses, which I think were all agreed 
to be in the amount of about $614. 

Mr. Simon. That is correct, sir. 

The Court. You will also consider what amount, if any, 
you find from the evidence that he expended by reason of 
substituting for his services at his place of business the 
services of his daughter. 
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Having fairly considered in your minds these several 
items, you will award, as I say, such amount as you think 
will reasonably compensate him, in one round total figure 
for such items of injury, losses, and damages as he 

44 may have suffered. I think I said to you before that 
you will be fair and reasonable about it, on the one 

hand not being liberal and allowing more than your impar¬ 
tial judgment dictates is a fair amount, for to do so would 
be to unjustly penalize the defendant. Nor would you al¬ 
low less than you considered to be reasonable, for to do 
that would be to deprive the plaintiff of his just dues. 

Now, only one other question has been referred to in the 
argument on both sides, and that is as to the credence which 
you should give to the testimony of the several witnesses. 

As experienced jurors I am sure you understand that it 
is the truth which you are searching for; that you do not 
necessarily take the testimony of any witness at its face 
value; that you judge of it from those indications of char¬ 
acter and mentality which are displayed by a witness upon 
the stand and determine, first, whether or not he is an 
honest witness, stating the truth as he believes it to be, and, 
secondly, if he is a witness with intelligence to Have ob¬ 
served and accurately portray upon the stand the things 
which he did observe. And so each witness’ testimonv 
must be judged in the reflected light of his own character 
and intelligence here upon the stand as well as in compari¬ 
son and contrast to all the other testimony in the case. 

Of course, you consider the interest, if any, which a wit¬ 
ness has in the outcome of the litigation, whether he be a 
party to the suit or whether his relationship to that party 
is such that it might influence his testimony. Those are all 
things which, in your daily affairs of life, dealing 

45 with matters of a serious nature, would suggest 
themselves to you in judging and determining how 

much reliance you can place on them. You use the same 
process here in determining the value of the witnesses’ tes¬ 
timony. 

Now, this will be your last case. I simply ask that you 
follow the instructions which I have given you honestly, 
fairly, without any feelings of sympathy or prejudice for 
or against any party connected with this cause, and deter¬ 
mine it upon the basis of calm, dispassionate reason and 
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judgment. When you have done that, you will have done 
your duty. 

Is that all ? 

Mr. Simon. I am wondering if your Honor might say a 
word with relation to an unavoidable accident. You did 
grant such a prayer. 

The Court. I spoke of it. I think I referred to it in the 
pleadings. 

One of the defenses, as I called your attention in out¬ 
lining the pleadings, is that without any fault of the driver 
of the truck it skidded and swung around and struck the 
plaintiff. If the evidence shows that to be so, then you 
would find in favor of the plaintiff, because that would be 
an unavoidable accident. 

Mr. Simon. Of the defendant. 

The Court. Of the defendant, because that would be an 
unavoidable accident. Accidents occur by the fault of one 
party, possibly by the fault of two parties, two parties to 
a cause. Or, on the other hand, they may be unavoidable, 
brought about by mischance and fortuitous circumstances 
over which neither party in the exercise of reason- 
46 able care could have any control. If it be true that 
this car did skid without any fault of its operation 
by the driver, it would be an unavoidable accident, and you 
would find in favor of the defendant. 

You may retire. 

Thereupon the case was submitted to the jury, which 
thereafter returned a verdict for the plaintiff for $3,000. 

Be it further remembered that the several objections and 
exceptions made and taken in the course of the trial of the 
cause were severally made and taken as they purport in the 
foregoing Bill of Exceptions to have been made and taken, 
and the defendant prays the Court to sign and seal this, 
the defendant’s Bill of Exceptions, and the same is accord¬ 
ingly done now for then, this 20th dav of May, in the year 
1938. 

JAMES M PROCTOR 

(Seal) 

Endorsed on Cover: No. 7195. Regal Cleaners and Dy¬ 
ers, Inc. &c., Appellant, vs. Joseph A. Pessagno. United 
States Court of Appeals for the District of Columbia Filed 
Jul 1-1938 Joseph W. Stewart, Clerk 
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No. 7195 


REGAL CLEANERS AND DYERS, INC., A BODY 
CORPORATE, Appellant, 

vs. 

JOSEPH A. PESSAGNO 


BRIEF on BEHALF of APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal by Regal Cleaners and Dyers, Inc., 
defendant below, from a judgement on the verdict of a 
jury for damages for personal injuries (R. 1-3). 

Joseph Pessagno, plaintiff below, in the first count 
of his amended declaration, alleged that at a certain 
time therein set forth the defendant owned an automo¬ 
bile truck which was then being driven on its behalf 
north on Seventh Street, Northwest, near its intersec- 
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tion with D Street, Northwest; that the defendant, by 
its agent, propelled the truck without equipping it with 
adequate or proper or workable brakes, without using 
the brakes seasonably and properly, without keeping a 
proper lookout, without having the truck under proper 
control, without giving warning of its approach, at a 
fast rate of speed, without keeping the truck from skid¬ 
ding and without stopping the truck before colliding 
with the plaintiff when the defendant’s agent saw or 
should have seen the plaintiff in time to have avoided 
the collision by the exercise of due care; and that as a 
result of the negligence of the defendant the truck 
struck the plaintiff and inflicted personal injuries up¬ 
on him (R. 6-7). 

The second count of the declaration alleged as acts 
of negligence the operation of the truck with bad 
brakes in violation of certain traffic regulations set 
forth in the count, and in violation of other traffic 
regulations governing the speed of vehicles, requiring 
drivers to drive as closely as practicable to the right- 
hand edge or curb of the highway, and providing that 
a vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles; and it was alleged that the 
collision ocurred as the result of such negligence on the 
part of the defendant (R. 7-10). 

The defendant in its pleas denied all allegations of 
negligence, and averred that the plaintiff was in the 
roadway of Seventh Street at a place other than a 
crosswalk, as a consequence whereof the driver of the 
truck had the right of way under the traffic regulations 
recited in its pleas, and further pleaded the contribu¬ 
tory negligence of the defendant, in failing to yield the 
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right of way as required by the regulation, in crossing 
the street at a point other than a cross-walk, and in 
crossing the street without due regard to his own 
safety (R. 13, 3-5, 11-13). 

The cause was tried before a jury (R. 13-42). 

The following facts were established by undisputed 
evidence: 

At the time of the acident the plaintiff owned a store 
in premises 307 Seventh Street, Northwest (R. 17) the 
same being on the east side of the street, and in about 
the middle of the block south of D Street (R. 18,43); on 
the morning of the accident he left his place of busi¬ 
ness for the purpose of going to the Lincoln National 
Bank (R. 17, 23) at the southwest corner of Seventh 
and D Streets (R. 23-24, 43); in so doing he proceeded 
north along the east side of Seventh Street and when 
he got near D Street proceeded to cross Seventh Street 
(R. 17, 23-24) at a point other than a cross-walk, (R. 18, 
19, 25), while the traffic light was red for north- and 
southbound traffic (R. 17). It was raining at the time 
and the street was wet (R. 18, 29). The defendant’s 
truck was being driven north on Seventh Street, ap¬ 
proaching D Street (R. 17, 24, 29), and came to a stop 
south of the intersection of Seventh Street with D 
Street (R. 21, 29); at that time the plaintiff was near 
the west or southbound street car track (R. 17, 24, 25, 
29) and the truck ^vas on the east or northbound track 
(R. 17, 21, 24, 29); and after the front of the truck 
had passed the plaintiff it skidded on the wet street 
or tracks and the rear end swung around and struck 
the plaintiff (R. 21, 30, 31). The truck came to a stop 
within its own length of the point at which the plaintiff 
was struck (R. 21). 
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Evidence was given that the plaintiff looked down 
the street before and while crossing the street (R. 17, 
24). His daughter testified that she was in the store 
at the time and that when the truck passed the store 
it was going 35 or 40 miles per hour (R. 24). 

At the time of the accident the Washington Gas Light 
Company was digging a hole in the east roadway of 
Seventh Street, south of the southeast corner of its 
intersection with D Street, around which was a barri¬ 
cade extending into the street toward the car tracks 
and partially blocking the roadway between the north¬ 
bound car tracks and the curb (R. 22, 25-26, 29, 33). 
There was conflicting testimony as to how far into the 
roadway the barricade extended, some testimony being 
to the effect that it came to within two feet of the 
northbound car track (R. 22) and other testimony be¬ 
ing to the effect that it came to within about four feet 
thereof (R. 33). The driver of the truck testified that 
he had to go out on the northbound track to get around 
it (R. 29). 

The following traffic regulations were offered and 
received in evidence: 

Article VII, Section 52 (a). “Every motor vehicle 
(other than a motorcycle) when operated upon a high¬ 
way, shall be equipped with brakes adequate to con¬ 
trol the movement of, and to stop and hold such vehicle, 
including two separate means of applying the brakes, 
each of which means shall be effective to apply the 
brakes to at least two wheels. . . 


Article VII, Section 52 (d). “All brakes shall be 
maintained in good working order and shall conform 
to the following regulations and specifications: 
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“(1) On a dry, hard level road, free from loose 
material, the footbrake shall be capable of stopping 
the motor vehicle from a speed of 20 miles per hour 
within a distance of 40 feet. 

“(2) On a dry, hard level road, free from loose 
material, the handbrake shall be capable of stopping 
the motor vehicle from a speed of 20 miles an hour 
within a distance of 75 feet. 

“(3) Trucks of 1 1-4 tons capacity or less will be 
required to stop within the distance specified in 
subparagraphs (1) and (2). Trucks over 1 1-4 tons 
capacity must be capable of stopping within 40 feet 
from a rate of speed of 15 miles per hour upon appli¬ 
cation of either brake.” 

Article VI, Section 22 (b). “No person shall drive 
a vehicle upon a highway at a greater speed than is 
reasonable and prudent having due regard to the 
traffic, surface, and width of the highway, and the 
hazards at intersections, and any other conditions 
then existing. 

“(c) The speed of any vehicle on any street, high¬ 
way, or bridge in the District of Columbia shall not 
exceed 22 miles per hour, except as hereinafter speci¬ 
fically provided, or as may otherwise be indicated by 
official signs. ...” 

Article VI, Section 23 (a). “Vehicles shall be driven 
upon the right half of the highway, and the driver 
shall drive as closely as practicable to the right-hand 
edge or curb of the highway.” 

Article VI, Section 28 (a). “A vehicle approaching 
an intersection shall slow down and be kept under such 
control as to avoid colliding with pedestrians or 
vehicles.” 

At the conclusion of the testimony the defendant 
moved the Court to direct a verdict in its favor, upon 
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the ground that no negligence had been shown and that 
on the contrary the evidence of the plaintiff and his 
daughter showed that the plaintiff was guilty of con¬ 
tributory negligence (R. 34). The Court overruled the 
motion and the defendant noted an exception (R. 35). 

Certain other exceptions were taken to the granting 
and refusing of prayers, which are hereinafter dis¬ 
cussed. 

ASSIGNMENT OF ERRORS RELIED ON (R. 14). 

1. The Court erred in denying the defendant’s 
motion for a directed verdict at the close of all the 
testimony. 

2. The Court erred in granting the plaintiff’s pray¬ 
er for instructions No. 14. 

3. The Court erred in refusing to grant defendant’s 
prayer for instructions No. 4. 


• • • 


ARGUMENT and AUTHORITIES. 

Error in Denying Defendant’s Motion for a Directed Verdict 

(Assignment of Error No. 1) 

Briefly summarized, this is a case in which the plain¬ 
tiff, after having crossed the center of the street, at a 
point other than a cross-walk, was injured as the result 
of being struck by the rear end of a truck, resulting 
from a skid, while the truck was on its own side of the 
center of the street, and after the front of the truck had 
passed him. The truck was near the left side of the 
right-hand roadway, having been required to drive 
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there because the space near the curb was blocked by 
a barricade. 

There was no evidence that the truck struck the plain¬ 
tiff except as a result of the skid, or that the accident 
was due to any defect in the mechanism of the truck. 

Under these circumstances the defendant was en¬ 
titled to have a verdict directed in its favor, unless it 
be held that the fact of an automobile skidding is in 
itself evidence of negligence. That, however, is not 
the law. 

The mere fact that the truck skidded was not evi¬ 
dence of negligence. 

Lambert v. Eastern Massachusetts S. R. Co., 240 
Mass. 495. 

Linden v. Miller, 172 Wis. 20. 

King v. Wolf Grocery Co., 126 Me. 202. 

The defendant is entitled to a directed verdict when 
the evidence discloses, as in this case, only that the 
automobile skidded. 

Bartlett v. Town Taxi, Inc., 263 Mass. 215. 

Lockhead v. Jensen, 42 Utah, 99. 

Simpson v. Jones, 284 Pa. 596. 

Pinckard v. Pease, 115 Wash. 282. 

Springs v. Doll, 197 N. C. 240. 

We do not ignore the fact that the defendant’s daugh¬ 
ter testified that when the truck passed the plaintiff’s 
store it was going 35 or 40 miles per hour. Even if her 
testimony is to be believed, the causal connection be¬ 
tween such speed and the skidding of the truck was 
not in any manner established. The distance from the 
point at which the plaintiff’s daughter said she ob- 
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served the speed of the truck and the point at which 
the skid occurred was not stated. The plat which 
was received in evidence (R. 43) indicates that the dis¬ 
tance was about 150 feet. She did not testify that this 
speed continued up to the point of the accident nor 

that it continued for anv distance whatever after the 

• 

truck passed her, although it was necessarily within 
her view the entire distance (R. 23-25). Xo other wit¬ 
ness testified as to the speed of the truck, either at the 
scene of the accident or elsewhere, except the driver, 
who testified that he had stopped at Indiana Avenue, 
at the south end of the block in which the accident 
occurred, and that as he approached D Street he was 
going 22 miles per hour and less (R. 29). 

It is true that there was evidence that the hand 
brake of the truck was defective (R. 27), but as this 
brake was not used and as there was no ocasion for its 
use, this evidence has no bearing on the question of 
negligence. The foot brake, which was used, was in 
perfect condition (R. 27). 

Thus there was no evidence upon which the plaintiff 
was entitled to a submission of the case to the jury, 
except the skid which, as above pointed out, was not 
sufficient. 


Error in Granting Plaintiff’s Prayer for 
Instructions No. 14 
(Assignment of Error No. 2) 

Plaintiff’s prayer for instructions Xo. 14 was as 
follows: 

“The jury are instructed as a matter of law that the 
right of way given by municipal regulations to vehicles 
over pedestrians between cross-walks does not give 
to such vehicles an absolute right to proceed without 
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regard for the safety of pedestrians that might be 
crossing in such area, but imposes a duty upon the 
operators of vehicles to exercise reasonable care while 
proceeding through such area. In this regard the 
jury are instructed that even though you find from 
the evidence that Mr. Pessagno, the plaintiff, in pro¬ 
ceeding across Seventh Street, N. W., not at a cross¬ 
walk, was himself negligent, your verdict must still be 
for the plaintiff if you find that the operator of the 
truck saw or in the exercise of reasonable care should 
have seen the plaintiff’s position in the highway in 
time to have avoided, by the exercise of reasonable 
care, a collision with him.” 

The defendant objected to the granting of the prayer 
on the ground that there were no facts in the case 
upon which the doctrine of last clear chance could be 
based, and upon the ground that whether the operator 
saw the plaintiff or not was immaterial in view of the 
manner in which the acident had occurred. The Court 
granted the prayer and the defendant noted an ex¬ 
ception. 

It is a well settled rule that it is error to give the 
jury an instruction not based on evidence in the case. 

Stveeney v. Erving, 228 U. S. 233, 242. 

Moses v. Lockwood, 54 App. D. C. 115, and cases 
cited. 


Error in Refusing Defendant’s Prayer for Instructions No. 4 

(Assignment of Error No. 3) 

The defendant’s prayer for instructions No. 4 was 
as follows: 

“If you believe from the evidence that the driver 
of the defendant’s truck did not use or attempt to use 
the hand brake, and that there was no occasion for 
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him to use it, you must entirely disregard all evidence 
as to the condition of the hand brake. ” 

There was no evidence in the case that the driver 
of the defendant’s truck used or attempted to use the 
hand brake, and, in view of the claim made in the 
declaration and the testimony in regard to the hand 
brake (R. 37), it is submitted that the instruction 
should have been granted. 


CONCLUSION. 

It is respectfully submitted that the judgment of 
the Court below should be reversed. 

Respectfully submitted, 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellant. 
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v. 

Joseph A. Pessagno, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal by Regal Cleaners and Dyers, Inc., 
defendant below, from a judgment on the verdict of a 
jury for the appellee in an action for personal injuries 
sustained by the appellee as a result of being struck by 
a truck owned and operated by its agent in the District 
of Columbia. 
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On November 12,1935, appellee lived in Relay, Mary¬ 
land, with his daughter, Florence Pessagno. She drove 
him into work that morning, as usual, a distance of 
about 31 miles. Appellee arrived at his place of busi¬ 
ness at 307 Seventh Street, N. W., at about 8:20 A.M. 
(R. 17) His daughter parked her automobile around 
the corner and entered their store thereafter. (R. 26) 
The appellee and his daughter sorted out the morning 
mail and arranged for the business of the day. The 
appellee wrote up a bank deposit slip and left his store 
about 8:40 A.M. to go to the bank located across the 
street and a half a block north. It was raining at the 
time and the street was wet. (R. 18,19) He would have 
to cross from the east to the west curb to get to the bank. 
After walking out of his store, he proceeded north on 
the east side of Seventh Street to a point about 30 feet 
from the cross-walk when he observed an obstruction 
and a large drum on the corner. (R. 17,18) He there¬ 
upon, assuming the crosswalk was blocked, attempted 
to cross the street about 30 feet from the crosswalk. 
He advanced to the curb and stopped, looked to his 
right and left before crossing. When he looked to his 
right he saw that there was a red light halting north 
and southbound traffic. He looked to his left and saw 
that no traffic was in sight. As a matter of fact, park¬ 
ing of automobiles on Seventh Street at that early hour 
of morning was prohibited. Assuming it was safe to 
cross, he proceeded from the Oast curb toward the west 
curb across Seventh Street. (R. 17) He had walked 
about 16 feet to within a foot of the northbound street 
car tracks when he again looked to his right and left. 
Toward his right he observed the red light was still on. 
Toward his left he saw the appellant’s truck being 
driven in a northerly direction on Seventh Street op- 
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posite the entrance door of Kann’s Department Store, 
about 120 feet away from him. (R. 17) Assuming it 
was still safe to continue across, he proceeded and had 
walked to a point about 2 feet past the middle of the 
street and across the northbound car tracks to the first 
rail of the southbound car tracks when he was struck 
by the left rear of the appellant’s truck (R. 17), when 
it skidded sharply toward its left rear as it was driven 
at from 35 to 40 miles per hour on wet street car tracks 
(R. 24, 25) when the driver suddenly applied his brakes 
to come to a stop for the red light. (R. 31, last two 
lines) 

From the time the appellee left the east curb until 
the time he was struck, he walked 26 feet and from the 
time he saw the truck 120 feet away until he was struck, 
he walked 10 feet (plat R. 43). Seventh Street at this 
point is 50 feet wide. (R. 43) 

The testimony of Florence Pessagno conclusively 
showed the appellant’s truck was being driven between 
35 and 40 miles per hour. (R. 24, 25) When her father 
left his store, she watched his progress by assuming 
a standing position in the front of the store, looking 
out of the entirely glass enclosed show window. (R. 
24) She first saw the truck when it was in front of 
her store (R. 24) and at the time, it was 80 feet from 
the point of impact (and not 150 feet as the appellant 
calculates in its brief at page 8, line 4) (Refer to plat 
R. 43) while the appellee was 7% feet from the point 
where he was struck. This witness definitely placed 
the position of the truck as near the edge of the wet 
northbound street car tracks. (R. 24) The point of 
collision was on the appellant’s wrong side of the 
street, since the truck swerved toward its left rear be- 
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yond the middle of the street. (R. 21) The appellee 
was knocked to the ground unconscious. (R. 18) 

Another witness, Albert Snyder, who was stopped 
for the red light at 7th and D Streets, while he -was 
proceeding in a southerly direction on Seventh Street 
had a birdseye view of the actual accident. (R. 20) He 
saw the hind end of the appellant’s truck swerve 
sharply toward its left rear as if the driver put on his 
brakes to stop it and the hind end swerved around and 
struck the appellee who had crossed the center of the 
street and was near the east rail of the southbound 
street car tracks. (R. 20, 21) This witness stated the 
skid of this truck was a sharp one as though the driver 
tried to stop the truck. (R. 21) The truck came to a 
stop only after it had travelled its own length on rough 
cobble stones in the car track area and when it came 
to a stop, it was at an angle across both car tracks and 
facing the east side of Seventh Street, one rear wheel 
being over the west car track and the other wheel be¬ 
ing on the east car track. (R. 24) 

Officer Roy Bridges of the Metropolitan Police, testi¬ 
fied for the appellee that he had tested the brakes of 
the appellant’s truck on the day of the accident and 
found the hand brakes to be defective and bad (R. 28); 
that the foot brakes were in perfect condition running 
at a speed of 20 miles per hour; that he did not test 
the foot brake at any greater speed than 20 miles per 
hour. (R. 28) 

Officer O’Brien of the Metropolitan Police testified 
for the appellee that he is the officer who reported this 
accident; that the report was made on the same day 
the accident occurred from facts given him by the 
driver of the appellant’s truck; that he used the regu¬ 
lar printed form in asking questions and that at the 
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time this report was made he asked the driver of the 
truck what his speed was at the time of the accident, 
but that the driver did not tell him what his speed was. 
(R. 34) 

The driver of the appellant’s truck, a colored man, 
named Robert Morton, testified on behalf of the ap¬ 
pellant that there was a red light to stop north and 
south bound Seventh Street traffic as he was going 
north on Seventh Street and that he applied his brakes 
to come to a stop for the red light. (R. 31, last two 
lines) He stated he did see the appellee prior to the 
impact when his truck w*as in the middle of the block 
and placed his mark on the plat (R. 43), as to where 
he was when he saw the appellee. The distance by 
measurements shows that appellee was 60 feet away 
from the truck when appellant’s truck driver saw him. 
(refer marks on plat, R. 43) 

Thereupon a Thurston Saul testified for the appel¬ 
lant with regard to a barricade and gave a minute de¬ 
scription in detail (R. 33) but upon cross-examination 
it was brought out that although this accident occurred 
in 1935, it was not until three or four months before 
the trial (making it about November, 1937) that he was 
called upon for his knowledge and observation in this 
case (R. 34) by the attorneys for the appellant. Pre¬ 
vious to that he had not seen anybody else about this 
case. He stated there was an awful lot of traffic at the 
time (R. 34) whereas everyone else testified there was 
no other traffic at the time. (R. 17, 24) 

Traffic Regulations, as set forth in appellant’s brief, 
at pages 4 and 5, and in the record at pages 8 and 9, 
were introduced in evidence by the appellee and with¬ 
out needlessly setting them forth again, are hereby in¬ 
corporated by reference in this statement of the case. 
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Evidence was given by the appellee of the severe 
physical injuries he suffered and the large medical, 
hospital and other expenses he incurred, but since no 
issue is raised on this appeal as to the $3000.00 verdict 
being excessive, the record on appeal is barren of any 
testimony regarding such injuries and expenses. 

ARGUMENT. 

I. 

The Motion for Directed Verdict was Properly 

Overruled. 

Appellant’s assignment of error No. 1 charges the 
Court committed error in overruling its motion for 
directed verdict at the close of all the evidence. (R. 14) 
It has many times been held by this Court that a Mo¬ 
tion for directed verdict admits everv fact in evidence 
tending to sustain it and every inference reasonably 
deductible therefrom, and that the motion can be 
granted only when but one reasonable view can be 
taken of the evidence and the conclusions therefrom, 
and that this view is utterly opposed to the plaintiff’s 
right to recover. 

Glaria « v. Wash. Southern Railway Co., 30 App. 

D. C. 559. 

The Appellant’s motion is based upon the ground 
that there was no evidence of negligence beyond the 
mere fact that the appellant’s truck skidded and struck 
the appellee. However, there is abundant evidence as 
to these acts of negligence by the driver of the appel¬ 
lant’s truck: 

1. The appellant’s truck was being driven at an 
excessive rate of speed. One witness stated the 
truck was being driven 35 to 40 miles per hour. 
(R. 24) 
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2. The truck was being driven on wet street car 
tracks when everyone knows that to do so will 
cause same to skid when the brakes are applied 
sharply. (R. 17, 24, 20) 

3. The appellant’s truck was equipped with de¬ 
fective handbrakes. (R. 28) 

4. The appellant failed to inspect and repair the 
defective brakes. 

5. The appellant’s truck was not driven as 
closely as practicable to the right hand side of the 
street. It was being driven on the car tracks. (R. 
17, 24, 20) 

6. The appellant’s driver failed to keep a proper 
look-out for pedestrians, and the appellee. 

7. The appellant’s driver failed to keep a proper 
look-out for the red light so as to bring his truck 
under control approaching an intersection where 
he would be required to stop for the red light. 

8. Seeing the peril of the appellee and not avoid¬ 
ing striking him. (R. 24) (R. 20) 

It is clear the trial judge did not let this case go to 
the jury on the ground that skidding of an automobile 
is evidence of negligence. On the contrary, he took 
into consideration, along with the skidding, all of the 
above set forth acts of negligence which the testimony 
showed appellant’s truck driver to have been guilty of. 
In addition, he clarified the jury on this point by grant¬ 
ing appellant’s Prayers for Instructions Numbers 3, 
5 and 9, as follows: 

Prayer 3: “No presumption that the driver of 
the defendant’s truck was negligent arises from 
the fact that the truck skidded.” 

Prayer 5: “Even if you find from the evidence 
that the driver of the defendant’s truck was driv¬ 
ing at an excessive rate of speed, nevertheless such 
fact in itself is not sufficient to entitle the plaintiff 
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to recover unless you further find from the evi¬ 
dence that such speed caused or contributed to the 
accident.” 

Prayer 9: “If you find from the evidence that 
the plaintiff was injured as the result of an un¬ 
avoidable accident, without any negligence on the 
part of the defendant or his driver, your verdict 
must be for the defendant.” 

To further clarify the jury, the trial justice orally in¬ 
structed the jury, at the instance of counsel for the 
appellant, that if this truck skidded without any fault 
of the driver and struck the appellee, then they must 
find for the defendant since that would be an unavoid¬ 
able accident. (R. 42) 

The appellee agrees that skidding alone is not evi¬ 
dence of negligence, but when there are actual acts of 
negligence testified to, coupled with the skidding, then 
the case must be submitted to the jury. That is what 
was done in the case at bar. The law is as follows: 

Weather conditions must be taken into account. 
The sprinkling of a street, especially a paved 
street, necessarily makes it slippery for the time 
being, and such condition must, of course, be taken 
into consideration in driving along the street and 
failure to do so may constitute negligence. White 
v. Casper , 249 Pac. 562 (Wyoming). 

In Bloom v. Allen , 61 Cal. App. 28, the road and 
bridge were wet and slippery and a bus was going at 
a rapid rate of speed. The plaintiff was waiting for 
the bus and ran 8 feet away since he feared for his 
safety. The bus skidded and the rear struck the plain¬ 
tiff. There was a directed verdict in the lower court 
on the ground that there was no evidence of negligence, 
but the Appellate Court reversed the decision and 
stated: 
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“There is evidence to show that at the time of 
the accident, the car which caused the accident was 
driven at a high rate of speed approaching the 
bridge which was both wet and slippery. In addi¬ 
tion, it was travelling too fast for safety and as a 
circumstance indicating its speed, the car skidded 
violently and a sufficient distance to strike the 
plaintiff who was some feet from the road. These 
facts were clearlv sufficient to have been submitted 
to the jury for its determination whether they con¬ 
stituted negligence and the plaintiff was entitled 
by law to have a jury pass upon the question.” 

In a case in our own Court of Appeals, Chr . Heurich 
Brewing Company v. McGamn, 56 App. D. C. 389, the 
appellee was crossing the street in the middle of the 
block also when she was struck by appellant’s truck, 
while it was going only about 12 miles per hour. The 
court upheld the denial of a Motion for directed ver¬ 
dict and said at page 391: 

“The question of the defendant’s liability law¬ 
fully can be withdrawn from the jury, and deter¬ 
mined by the court as a question of fact, when and 
only when the facts are undisputable, being stipu¬ 
lated, found by the court or jury, or established by 
evidence that is free from conflict, and when the 
inference from the facts is so certain that all rea¬ 
sonable men, in the exercise of a fair and impar¬ 
tial judgment, must agree upon it. But the fact 
of negligence is very seldom established by such 
direct and positive evidence that it can be taken 
from consideration of the jury and pronounced 
upon as a matter of law. On the contrary, it is 
almost always to be deduced as an inference of 
fact from several facts and circumstances dis¬ 
closed by the testimony, after their connection and 
relation to the matter in issue have been traced, 
and their weight and force considered.” 
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How then, with the above rule of law in effect, could 
the lower court direct a verdict for the defendant when 
there was clear and positive testimony that the defen¬ 
dant ’s truck was being driven between 35 and 40 miles 
per hour, was equipped with defective handbrakes, was 
being driven on wet car tracks, was not driven as 
closely as practicable to the right hand curb, was not 
being kept under proper control, and the driver did 
not keep a careful look-out for the red light or for 
pedestrians who were in a position of peril. 

Without further argument of the testimony concern¬ 
ing the negligence of the operator of the appellant’s 
truck, it is submitted that if but one view can be taken 
of the evidence upon the question of negligence, that 
view is that the truck was operated negligently. As 
stated by the United States Supreme Court in Grand 
Trunk Railway Company v. Ives , 144 U. S. 408: 

“When a given state of facts is such that rea¬ 
sonable men may fairly differ upon the question 
as to whether there was negligence or not, the de¬ 
termination of the matter is for the jury. It is 
only where the facts are such that all reasonable 
men must draw the same conclusions from them, 
that the question of negligence is ever considered 
as one of law for the court.” 

n. 

The Court did not Err in Granting Plaintiff’s Prayer 
for Instructions No. 14. 

Appellant’s charge of error by the Court in its in¬ 
struction to the jury is in the allowance of Plaintiff’s 
prayer for Instructions Number 14 predicated upon 
the “Last Clear Chance” doctrine, as follows: 

“The jury are instructed as a matter of law 
that the right of way given by municipal regula- 


11 


tions to vehicles over pedestrians between cross¬ 
walks does not give to such vehicles an absolute 
right to proceed without regard for the safety of 
pedestrians that might be crossing in such area, 
but imposes a duty upon the operators of vehi¬ 
cles to exercise reasonable care while proceeding 
through such area. In this regard the jury are 
instructed that even though Mr. Pessagno, the 
plaintiff, in proceeding across Seventh Street, 
N. W., not at a crosswalk, was himself negligent, 
your verdict would still be for the plaintiff if you 
find that the operator of the truck saw or in the 
exercise of reasonable care should have seen the 
plaintiff’s position in the highway in time to have 
avoided, by the exercise of reasonable care, a col¬ 
lision with him.” 

Appellant’s only objections to the granting of this 
prayer are contained in a few lines on page 9 of its 
brief wherein those objections are not pressed very 
strongly. Appellant states there were no facts in the 
case upon which the doctrine could be based upon, and 
whether the operator saw the plaintiff or not was im¬ 
material in view of the manner in which the accident 
occurred. It is conceded by the appellant and rightly 
so, that the wording of Plaintiff’s prayer 14 properly 
sets forth the prevailing rule of law in the District of 
Columbia as enunciated by this Court in: 

Bremmerman v. Georgetown Railway Co., 50 
App. D. C. 378; 

Standard Oil Co. v. McDaniel, 52 App. D. C. 19; 

Terminal Taxicab Co. v. Blum, 54 App. D. C. 
357; 

Chr. Henrich Brewing Co. v. McGavin, 56 App. 
D. C. 389; 

Goodyear Services, Inc. v. Pretzfelder, 65 App. 
D. C. 389. 


12 


The submission of the case to the jury on the last 
clear chance doctrine was the weakest submission to 
the jury possible, viewed from appellee’s standpoint, 
and the strongest submission to the jury possible, 
viewed from the appellant’s standpoint. The reason 
for this is apparent when it is remembered that the 
trial justice, in this prayer, and orally (R. 38), in¬ 
structed the jury that the plaintiff was himself negli¬ 
gent in crossing where he did. In slang parlance, this 
meant that the appellee had two strikes against him 
when the case was submitted to the jury under this 
doctrine. 

This Court in prior decisions has gone thoroughly 
into the question of when is it proper to submit cases 
to the jury under the doctrine of the last clear chance. 
The early application of the doctrine was in the case 
of Bremmerman v. Georgetown Railway Co., 50 App. 
D. C. 378, where it was said at page 380: 

“The peril of the pedestrian, if actually or con¬ 
structively known to the motorman, places upon 
the latter the duty of exercising reasonable care 
and prudence to overcome the consequences of the 
plaintiff’s negligence. * * * And if the motorman 
does not use such care and prudence, the conse¬ 
quences may be attributable to his negligence.” 

The year following the decision in the Bremmerman 
case, this Court was again called upon to announce the 
limitations of the last clear chance doctrine and in 
Standard Oil Company v. McDaniel, 52 App. D. C. 19, 
■where the plaintiff crossed on Louisiana Avenue near 
8th Street and was talking to another man as he crossed 
and was looking away from where the truck was com¬ 
ing and the truck was racing another truck and did not 
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apply its brakes until within two feet of the plaintiff, 
the Court stated emphatically: 

“The contributory negligence of the party in¬ 
jured will not defeat the action if it be shown that 
defendant might, by the exercise of reasonable 
care and prudence, have avoided the consequences 
of the injured party’s negligence.” 

“Where the driver of a truck observes, or should 
observe, a person about to cross in front of him 
and it is reasonably apparent that he does not ap¬ 
preciate that danger is near, the driver should em¬ 
ploy all reasonable means in his power to avoid 
injuring him. * * # ” 

Then came the case of Terminal Taxicab Co. v. 
Blum, 54 App. D. C. 357, where, while it was raining, 
plaintiff crossed Union Station Plaza going to Colum¬ 
bus Circle, at night, and noticed lights of a car 200 feet 
away but figured they would pass to his rear as he 
walked. The car was going 18 miles per hour, gave no 
signal and did not slow down as it approached plaintiff. 
The defendant’s motion for a directed verdict was de¬ 
nied and this Court of Appeals sustained the verdict 
for the plaintiff saying that in this case, the conditions 
of partial darkness, rain, proximity to curb, rate of 
speed, failure to sound horn, unobstructed vision be¬ 
tween parties, all must be considered and compared in 
order to determine whether the operator had dis¬ 
charged his lawful duty of reasonable care under the 
circumstances. The Court approved of the doctrine of 
last clear chance herein, saying: 

“Nor did the trial court err in delivering to the 
jury the instruction concerning the doctrine of the 
last clear chance * * * it nevertheless remains with¬ 
in their province to say, upon all the facts and cir- 
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cumstances as disclosed by the evidence, whether 
the taxicab driver saw, or by the exercise of ordi¬ 
nary care in the premises, could have seen the 
plaintiff in the position of danger in which he 
stood, in time to stop the cab, or change direction, 
so as to save him from injury. * # *” 

The case of Chr. Heurich Brewing Co. v. McGavin, 
56 App. D. C. 389, has already been quoted from under 
the propriety of refusing to grant the motion for di¬ 
rected verdict. In addition, this case turned on the 
doctrine of the last clear chance also. This Court stated 
at page 391: 

“These rules apply also to the submission of 
the last clear chance doctrine to the jury, and this 
court has emphasized its strict adherence thereto 
in various decisions.’’ 

“But there is one more thing to be considered, 
if you come to that point, because the law is that 
even though the plaintiff may have been guilty of 
negligence which contributed to the accident and 
the injury by putting herself in a position of peril, 
yet if thereafter the defendant, seeing the position 
in which she was, had an opportunity, by the exer¬ 
cise of reasonable care and prudence, to save her 
from the consequences of her negligence, it was 
his duty to do so, and that was the proximate cause 
of the injury to the plaintiff, she may still recover. 
That is what is called the last clear chance.” 

The case of Goodyear Service Co. v. Pretzfelder, 65 
App. D. C., decided in 1936 is amazingly parallel to the 
case at bar. There an elderly lady crossed in the mid¬ 
dle of the block also and was struck by a truck after she 
had walked beyond the center of the street. When she 
last saw the truck, it was 120 feet away and after she 
traversed 12 feet from the time she saw the truck, she 
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was struck down. In the case at bar, the appellee last 
saw the truck when it was 120 feet away (R. 17) and 
after he traversed 10 or 11 feet from the time he last 
saw the truck of the appellant, he was struck down. 
Further, both cases were submitted to the jury under 
the last clear chance doctrine. The Pretzfelder case 
was affirmed for the plaintiff by this Court, and we are 
asking the same for the appellee in the case at bar. 

Consequently, it was not error to give the jury Plain¬ 
tiff’s prayer for Instructions number 14, since it was 
based on evidence in the case and since, according to 
the testimony, it was the only submission possible to 
the jury in view of the manner in which the accident 
occurred. In addition, the driver of appellant’s truck 
stated he actually saw the appellee prior to the acci¬ 
dent and the plat (R. 43) shows he was 60 feet from ap¬ 
pellee when he saw him. 


m. 

The Court did not Err in Refusing to Grant Defen¬ 
dant’s Prayer for Instructions No. 4. 

It was testified by Officer Bridges, that he tested the 
brakes of the appellant’s truck on the day of the acci¬ 
dent and found the footbrakes to be perfect but the 
handbrakes were defective (R. 27, 28). This was ad¬ 
missible evidence. The jury could therefrom draw any 
inferences they saw fit. By refusing this prayer, the 
trial judge did not want to limit the jury on deductible 
inferences from the fact that the handbrake was bad. 
They could find that the bad handbrake was used or 
was not used to cause the skid, but in any event they 
were not to be limited on deciding—What caused the 
truck to skid? They could infer that since appellant’s 
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driver allowed the truck to have bad handbrakes, that 
he was prone to be negligent in other respects. Appel¬ 
lant’s prayer would go to limit all inferences from the 
fact that appellant’s truck was equipped with a defec¬ 
tive handbrake and to do so would take away some¬ 
thing from the jury and would be going outside the 
scope of the Court’s power to rule on the law. 

CONCLUSION. 

For the foregoing reasons and authorities relied 
upon by the appellee, it is respectfully submitted that 
no error was committed in the trial of the case below. 
The Court below instructed the jury that the appellee 
was himself negligent in crossing in the middle of the 
block. Ample evidence however, concerning the negli¬ 
gence of the driver of appellant’s truck was established 
and upon those evidences of negligence the Court cor¬ 
rectly let the case go to the jury on the “last clear 
chance” doctrine which was the most favorable sub¬ 
mission for the appellant. The finding of the jury is 
supported by the weight of the evidence both upon the 
question of legal liability, which was presented to the 
jury upon proper instructions, and the permanent in¬ 
juries sustained by the appellee. No error was com¬ 
mitted in the admission of evidence and no issue con¬ 
cerning same is raised on this appeal. It is therefore, 
respectfully submitted that the judgment should be 
affirmed. 

Dante Galotta, 

Francis G. Tigani, 
Attorneys for Appellee. 






